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Abstract

The emergence of regional parliamentary assemblies in Africa had been on the increase since the
mid-twentieth century. This research paper reviewed on the role of African supra-national/regional
parliaments in promoting constitutionalism and democratic governance. Using the doctrinal
research methodology, the paper reviewed the history and evolution of constitutionalism and
democratic governance in Africa and examined the role of a selection of regional parliaments in
promoting constitutionalism and democratic governance. It was found that although regional
parliaments had made remarkable attempts at achieving the objectives of their establishment, they
had no enabling institutional and legal framework to contribute meaningfully to regional socio-
economic growth, political integration and development. Amongst other things, it was concluded
that there was need for the election of members of parliament to be by universal suffrage. There
was also need for their various instruments of establishment to be amended to provide the
necessary legal empowerments to make laws that are binding on the executive arm of the regional
organizations, to secure a consolidated and independent source of funding for the parliaments, and
to create a distinction between the parliaments’ constitutive and complementary functions.
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Introduction

Government is universally accepted to be a necessity, since man cannot fully realise himself, his
creativity, his dignity and his whole personality, except within an ordered society®. Yet the
necessity for government creates its own problem for man, the problem of how to limit the
arbitrariness inherent in government, and to ensure that its powers are to be used for the good of
society.? It is this limiting of the arbitrariness of political power that is expressed in the concept of
constitutionalism. Furthermore, constitutionalism may be viewed as a government limited by the
laws. According to Ladan®, this means that the constitution is supreme, and it binds every state
authority established and exercising power under the constitution, including the powers to enact
legislations, interpret the law and the enforcement of it®>. No word is more susceptible of a variety
of controversial interpretations than democracy,® but perhaps the definition with the greatest
universality of acceptance is that democracy is a government of the people, by the people, for the
people’. The underlying idea is the popular basis of government, the idea that government rests
upon the consent of the governed, given by means of elections, in which the franchise is universal
for both men and women, and that it exists for their benefit®.
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In the words of Nwebo, democratic governance implies the democratic use of political, economic
and administrative powers at all levels of governance to deal appropriately with the problems
facing a country.® By Olowo and Sako’s definition, ‘governance’ refers to ‘a system of values,
policies and institutions by which a society manages its economic, political and social affairs,
through interaction within and among the state, civil society and private sector.’® Placed in the
context of the constitutional state, governance is about the use of power and authority and how a
country manages its affairs. This can be interpreted at many different levels, from the state down
to the local community or household. The governance analysis here considers all the mechanisms,
processes, relationships and institutions through which citizens and groups articulate their interests
and exercise their rights and obligations. It concerns the way that people mediate their differences,
make decisions and exact policies that affect the public, as well as economic and social
development.!* Governance therefore is about relationships between citizen and the state,
relationships whose success or failure may reflect the legitimacy of the operators of state power.
A parliament is a multi-member institution that performs four main functions within a political
system: representation, legislation, control of the executive, leadership recruitment and
socialization.'? Parliaments usually operate at the level of the nation-state, but they are also found
in supra-national organizations®. Several regional international organizations, mainly in Europe,
Latin America and Africa, have established parliamentary assemblies.**

Parliaments at both national and regional levels, as necessary institutions for the promotion of
constitutionalism and democratic governance cannot be overstressed. Through their traditional
legislative oversight and representative functions and powers, parliaments exert influence on
policy making processes and subsequent execution, in order to ensure the effective realization of
the objectives of governments at both national and supra national levels. In the 21% century, there
IS growing interest more than ever before in issues related to democratic governance and the
promotion of democratic culture and practices, building and/or strengthening governance
institutions and inculcating political pluralism and tolerance.*® This is a reflection of the increasing
acceptance of the fact that democracy and good governance are not a luxury, but a fundamental
requirement to achieve sustainable development. Parliaments as one of the key state institutions in
a democratic system of governance have a critical role to play in promoting democracy and good
governance. As the democratically elected representatives of the people, parliaments have the
honourable task to ensure government by the people and for the people. In the performance of their
key functions of legislation, representation and oversight parliaments can actively engage in the
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development and implementation of laws, policies and practices that promote democracy and good
governance.’

This paper concerns itself primarily with the review of the regional parliaments in Africa, with a
view at discovering whether they have played any sufficient role in promoting constitutionalism
and democratic governance among member states. In achieving this goal, the writer would look to
see whether there are laws/treaties in these regional organizations which promote constitutionalism
and democratic governance and whether their parliaments have played any significant and
effective role in ensuring that member states observe the principles of constitutionalism.

Regional Parliaments in Africa
Over the years, especially since the mid-1990s, regional parliamentary assemblies have become
part of the efforts at socio-economic integration, democratic governance and political
globalization. This explains the increasing formation and institutionalization of regional
parliaments across the continent, such as:

i.  Southern Africa Development Parliamentary Forum (SADC-PF) formed in 1997.

ii.  The Economic Community of West African States Parliament (ECOWAS) formed in

March 2000.
iii. The East African Legislative Assembly (EALA) July 2000.
iv. The Pan-African Parliament, March 2004.

The Role of African Parliaments in Promoting Constitutionalism and Democratic
Governance

The Pan-African Parliament

Article 17 of the African Union Constitutive Act established the Pan-African Parliament®® in
March 2004. It is also referred to as the African Parliament. It is one of the nine organs provided
for in the treaty establishing the African Economic Community that was signed in Abuja, Nigeria,
in 1991. The PAP is, in principle, the legislative body of the African Union.!® Basically, the
establishment of PAP is considered as a step forward in ensuring that the African Union acts as a
common platform for all the peoples of Africa, and grass root organizations to get more involved
in the discussions and decision making on the problems and challenges facing the continent.?
Within the period of its existence, the PAP has made some remarkable progress in the African
continent in line with its statutory obligations. It has taken on matters and discusses that were
geared towards ameliorating the challenges of governance in Africa, which include:

Observer Missions

According to a Republic of Zambia National Assembly report, some of the observation missions
have been to Darfur, Sudan, Chad, Central African Republic, Democratic Republic of Congo,
Somalia, Cote d’Ivoire, and Saharawi Arab Democratic Republic among others.?
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Darfur Fact Finding Mission:
The PAP, in one of its first real conflict resolution activities sent a seven personnel fact finding
mission to Darfur in 2004, headed by Ugandan member, Abdul Kantuntu. Like in all subsequent
missions, Mashele observes an emerging pattern that PAP uses. These are:
I. Identify a problem (conflict) in a country;
ii. Dispatch a fact-finding mission that later tables a report to the parliament for
discussion;
iii. Make a recommendation or statements to organs of the Act or parties to the conflict;
iv. Formulate and advocate positions regarding conflicts or governance situations in
African countries.??

During the teams’ stay at Darfur, they had intensive coverage of the ground and had conferences
with various actors of the government, residents, business missions and neighbours, especially
Chad.?® Each of the stakeholders they talked to had a different version of the causes of conflict as
expected. Secretary of the delegation Halifa Sallah noted that none of the opposition groups
advocated the secession of Darfur from main land Sudan. They called for a new sudan where
power and resources will be shared without distinction to race, tribe or religion.?*

The PAP mission discovered four important aspects of the conflict. These are military, insecurity,
the humanitarian disaster and the AU presence, despite Sudanese government’s ambivalence
among others. The mission also met a number of humanitarian groups trying to cushion internally
displaced peoples and refugees especially on the border in Chad.?® During the mission’s stay in
Darfur, they confirmed the role and involvement of the AU in ensuring that peace and stability
was restored. The AU mission was termed AU mission to Sudan,?® which comprised about seven
thousand persons. The AMIS initiative was commended as being a pro-active effort before conflict
was determined to be serious as to warrant internal interference as the constitutive Act dictates.?’

After these findings, PAP mission came up with a report which they tabled in the parliament for
debate in line with their rules of procedure and mandate. After debate, they made recommendations
to the AU. The PAP made four notable recommendations to the AU. These include:

i)  The need for a standing committee of PAP to develop and maintain a policy of
constructive engagement with all sectors in Darfur.

i)  The need for PAP to establish a trust fund in collaboration with the AU and other
donors for humanitarian assistance to populations in conflict.

iii) They urged the AU to take specific actions to arrest the situation in Darfur and
influence the government of Sudan to find ways of quantifying and qualifying losses
as well as improving the mandate of the peace keeping missions to include protecting
the population.?®

While such PAP missions and recommendations were not enough to solve conflicts such as Darfur,
it is important to acknowledge the partnership aspect of conflict resolution the PAP used. There
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was some form of participatory approach to the conflict resolution involving parties in dialogue to
get bare facts first hand.?°

One may enquire what practically had been done to ameliorate the conditions of the suffering
people. Not much could be identified as progress based on PAP’s mission, except the new face of
the peace keeping mission that included boosting of the limited Nations joint forces with AU
forces.

Election Observer Missions: the case of Zimbabwe:
The election observer mission to Zimbabwe was composed of nineteen members of PAP drawn
from a dispersed array of regional representation. It was supported by staff members from PAP
and from the Electoral Institute of Southern Africa.*°

The mission had set itself objectives based on its mandate. The mandate was to make an important
objective assessment of the electoral process in Zimbabwe.®! The report indicated that the
atmosphere prevalent in the country, at the time, did not give rise to the conduct of free, fair and
credible elections. According to PAP, interim statement on the run-off elections, they condemned
the polls as not being the will of the Zimbabwean people. They recommended that South African
Development Commission leaders working together with the AU needed to engage the broader
political leadership in Zimbabwe into a negotiated settlement.*?

According to Chilufya, the PAP was again presented with excellent opportunity to show its
relevance and practical action in fulfilling its objectives. As per its tradition it prepared a report
for debate in parliament and came up with resolutions and recommended action to the AU
assembly of Heads of States and Governments for further action.®®

Pan-African Parliament’s challenges and Prospects:

Challenges:

Some of the challenges facing the evolving PAP as it strives to assume its proper role in African
politics include lack of legislative powers and lack of capacity to enforce decisions, issues of state
sovereignty, publicity, mode of electing PAP members and lack of adequate funding.

ECOWAS Parliament

By virtue to Article 13 of ECOWAS Revised Treaty of 24 July 1993, the ECOWAS Parliament
was established in West Africa with its headquarters in Abuja, Nigeria, and entered into force on
14 March, 2000, though it was signed on 6 August 1994.3* Fundamentally, the vision of the
ECOWAS Parliament aligns well with that of the mother body, ECOWAS. In its 2011-2015
strategic plan, the parliament focuses principally on all matters relating to regional integration

2 Op.Cit.
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through promotion of democracy, human rights, solidarity, equity, peace, justice and good
governance.®

Following the sustained request by the ECOWAS Parliament for the enhancement of its powers
and functions, the ECOWAS Supplementary Act was adopted by the 46" ordinary session of the
ECOWAS Authority of Heads of States and Governments in Abuja in December 2016.% The
supplementary Act now bestows on the community parliament enhanced competences, such that
it can now be involved in the enactment of all community Acts, adoption of the community budget,
oversight functions and other legislative activities.

ECOWAS Parliament has been playing supportive role in the peaceful resolution of regional
crises. For instance, it helped in the resolution of the Gambian crises and Guinea-Bissau crises, the
security challenges in Mali and armed insurgency in Northern Nigeria, and other parts of the West
African region through its discussions and recommendations on urgent matters affecting
democracy, health and youth in the region.®” The enhancement of the powers of the community
Parliament is in tandem with the fundamental principles of democracy, international best practices,
the ECOWAS Revised Treaty, and the New Article 13 of the Supplementary Protocol.*® This
makes ECOWAS more people oriented and focused especially towards the promotion of
constitutionalism and human rights and the actualization of regional integration. It has been
observed that the ECOWAS countries suffer setbacks in relation to economic growth and
development due to poor governance, weak institutions as well as issues relating to security
challenges which are factored in unemployment, corruption, poverty and failure on the part of the
government to provide basic services to the people.3®

The most significant issue that brought the idea of establishing ECOWAS was based on the desire
to have member states cooperate among themselves for the purpose of promoting economic
cooperation and integration. Some of the achievements ECOWAS parliament has recorded
especially in promoting peace, security, democracy, good governance and accountability of West
African States are:

a.  According to the report of the fourth meeting of the conference of committees’
Bureaux of the fourth legislature held on 9" February, 2017, at ECOWAS parliament
in Abuja, Federal Republic of Nigeria, the Hon. Speaker ECOWAS parliament paid
a glowing tribute to the people of Gambia for their political maturity during the post
electoral crises in the Republic of Gambia, following the presidential election held in
December 2016. He expressed his warmest congratulations to the ECOWAS Heads
of States for the various efforts they made in the peaceful resolution of the post-
electoral crises. He also commended the parliament for issuing a resolution, during
its extra ordinary session or the political solution in the Gambia.

b. The ECOWAS Parliament also condemned in strong terms, the judicial detention of
Saadogo Salfou, member of the national delegation of Burkina Faso to ECOWAS
Parliament. The authorities/government of Burkina Faso arrested Sawadogo Salifuo,

35 Karuuombe, B., The role of Parliament in regional integration- The missing Link. In U.M. Ogbonnaya and K.
Ogujiuba, “Regional Parliamentary Assemblies in Africa: Challenges of Legitimacy and Status of Operation
(2015), The Journal of Legislative Studies.
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despite the parliamentary immunity Honourable members of the ECOWAS
parliament enjoy in all the community member states, as enshrined in Article 20 of
the Supplementary Act. In reaction, the parliament sent a parliamentary mission to
Burkina Faso to meet with the authorities.*° In the words of Conteh*! in an opening
speech he made on behalf of the permanent representatives of ECOWAS member
states at the opening ceremony of the ECOWAS parliament’s session in Abuja on 10
May, 2017, he expressed profound thanks and gratitude to the ECOWAS parliament
for the supportive role it continues to play in the peaceful resolution of regional
crises,*? which included but were not limited to the parliament’s role in resolving the
Gambian crises, and ongoing efforts to solve renewed tensions in Guniea-Bissau, and
the security challenges in Mali and Northern Nigeria.

It is the writer’s observation that the input of ECOWAS parliament in the enhancement of good
governance and constitutionalism may be found more in resolutions, delegations and enactment of
treaties and model laws than in actual active participation, which is primarily the responsibility of
the authority of Heads of States, Council of Ministers and the Security Council.

East African Legislative Assembly

The East African Assembly*® which was established in 2001, is the Assembly of the East African
Community,** an intergovernmental organization that brings together Burundi, Kenya,
Uganda, Tanzania and Rwanda, and is head-quartered in Tanzania.*® The East African Legislative
Assembly establishment Treaty, which was signed on 30 November, 2009, entered into force on 7
July 2000 after it was ratified by the partner states.*®

The EALA has 52 deputies, nine per member state who are indirectly elected by the national
parliaments, and seven ex-officio members.*” The EAC treaties require that members of parliament
represent the diversity of views existing in the national assemblies, and that there should be a
gender balance.*® The ex-officio members consist of the national ministers responsible for regional
cooperation and the two top EAC executive. According to Terlinden, the EALA is the second
attempt to set up a regional parliament in the Eastern Africa region. The earlier regional parliament
had collapsed with the new EAC, the Assembly was inaugurated in November 2001 with
headquarters in Arusha, United Republic of Tanzania.*® The function of the Assembly as clearly
provided in the EAC Treaty, include legislation, representation and oversight.>® The Assembly
through these functions seeks to further the fundamental objectives of the community.

4 Report of the fourth meeting of the conference of committees Bureaux, Parli.ecowas.int/p-
content/uploads/2017/05/ENG-May-17_4e-reunion-(B.pdf,6, accessed 24.9.2018.

4 A. Conteh, Liberia’s Ambassador to the Federal Republic of Nigeria, Addresses ECOWAS Parliament, available
at >http://allafrica.com/stories/201705120746.html< accessed 24/9/2018

42 |bid.

4 EALA

44 EAC

4% A. Malamud and S.Stavridis, ‘Parliaments and Parliamentarians as international Actors’ (2011), the Ashgate
Research Companion, available  >http://books.google.com.ng/books?hl=en&Ir=en&Ir=8830CWAAQBAJ
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Among the regional parliaments in Africa, the EALA has full legislative and parliamentary
powers. The Assembly is empowered by EAC Treaty to make laws binding on EAC’s partner
states. As part of its oversight functions, the Assembly in October 2012, mandated its legal Rules
Committee to carry out an assessment of partner states’ adherence to good governance principle,
which is one of the cardinal principles of the East African Community.>!

Basically, the Assembly has and exercise powers over member states through legislation and
oversight of council of ministers. The EALA has successfully established itself into a strong and
effective regional legislature and registered a number of achievements. Some of the input of EALA
in the promotion of constitutionalism and good governance centered on its mandate and functions
of legislation, oversights are as follows:>2

Resolutions made by the EALA include:
i. A resolution seeking the appointment of an East African Peace Committee for
Uganda with the mandate to bring to an end the violence in Northern Uganda in May
2003, in pursuance of Articles 123 and 124 of the Treaty.
ii.  Aresolution of the Assembly urging for peaceful resolution of the conflict in Mijingo
Island which has drawn members of partner states to the East African Community.>®

The challenge, however, is that the Assembly’s powers to make laws as a regional parliament is
seriously constrained, as the assembly can only put forward and vote on motions and bills which
have no cost implications to the fund of the community. Again, the heads of state of the partnering
states must collectively assent to them and if no assent is received such bill lapses.>* In other words,
the East African Executive can therefore be said to have a veto right over the EALA’s decisions.>®

Secondly, while members of EALA are elected, it is not by direct adult suffrage. Political parties
represented in the national parliaments of partner states nominate members of election to the
EALA. Implicitly therefore, the nomination of members to EALA is on the basis of party affliction.
Some scholars have questioned the utility of this practice, in helping to push regional agenda at
the national level. Malamud and Stavridis,>® observed that the impact of EALA has remained
negligible till date.

Southern African Development Community Parliamentary Forum

The South African Development community®’ is a regional economic community consisting of 15
countries: Angola, Botswana, the Democratic Republic of Congo, Lesotho, Madagascar, Malawi,
Mauritius, Mozambique, Namibia, the Seychelles, South Africa, Swaziland, Tanzania, Zambia and
Zimbabwe.®® The Southern African Development Community Parliamentary Forum®® was

51 Ibid.

52 Eight years of EALA, 2001-2009. A publication of the East African Legislative Assembly Arusha, (2009),
available at >www.eala.org/uploads/EALA%20achievements-2001-2009-Annevasary%20special%20publica
tion.pdf<.accessed 25/9/2018.

53 Op.cit. U.M. Ogbonnaya.

5 Op.cit. U.M. Ogbonnaya.

55 Ibid.

% A. Malamud and S.Stavridis, ‘Parliaments and Parliamentarians as international Actors’ (2011), the Ashgate
Research Companion, available at >http://books.google.com.ng/books?hl=en&Ir=en&Ir=8830CWAAQBAI&
0i=&P8=PT=regionalparliamentin< accessed 25/9/2018.

57 SADC

8 N.Boshoff, “south-South Research Collaboration of Countries in the Southern African Development Community,
available at >http://www.researchgate.net/publication/220365042<, accessed 26/9/2018.
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initiated in 1993 and ultimately approved by the SADC heads of state and government summit in
1997, in Blantyre, Malawi, as an autonomous institution of SADC, in accordance with Article 9(2)
of the SADC Treaty.®® The members of parliament are drawn from SADC member states’ national
parliaments. This entails a maximum of six representatives, including the presiding officer elected
or appointed by the national parliament of each member state.®*
The forum according to Mkandawire and Luke, is intended to provide a mechanism for ordinary
citizens to engage with and have input in SADC regional policy making through their elected
parliamentary representatives and, to its credit, it is considered to be one of the most important
structures in the region that brings national parliaments together across party lines.®?> The main
objective of SAC-PF is to constitute a parliamentary consultative assembly, to establish a regional
parliamentary framework for dialogue on issues of regional interest, to provide a platform to
support and improve regional integration through parliamentary involvement, and to promote best
practices in the role of parliaments in regional integration and cooperation.®® Specifically, the
SADC-PF among other issues, seeks to:
i.  Strengthen the implementation capacity of the SADC by involving parliamentarians
in SADC activities;
ii.  Facilitate the effective implementation of SADC policies and projects, including
SADC protocols and other legal instruments;
iii.  Promote the principles of human rights, gender equality and democracy within SADC
region;
iv.  Provide a forum discussion on matters of common interest to SADC,;
v.  Encourage good governance, transparency and accountability in the region and in
operations of SADC institutions;
vi.  Facilitate the ratification and harmonisation of policies and laws, and
vii. Familiarise the people of SADC countries with the aims and objectives of SADC.%

Basically, the forum is a parliamentary deliberative body without legislative power.%® As a
deliberate and consultative body, its plenary assembly, which is the main policy making organ, is
expected to make recommendations and give policy advice to the SADC. It also serves as an
observer to SADC summits. However, there is no formal mechanism or platform to ensure the
adoption of the forum’s recommendations by SADC executive.®

In its effort to enhance electoral democracy for instance, the SADC-PF’s election observer mission
has since 1999, monitored over 30 elections across the region and raised critical issues regarding
the elections. Its norms and standards for election of 2001 were widely acknowledged as a very
important and comprehensive instrument for promoting good governance in the SADC sub-region.
Unfortunately, this has gone largely unnoticed by the SADC regional policymaking machinery.

8 Op.cit., U.M. Ogbonnanya.

61 Ibid.

62 |bid.

6 U.M. Ogbonnaya and K. Ogujiuba, Regional Parliamentary Assemblies in Africa: Challenges of Legitimacy of
Authority and States of operation, Journal of Legal Studies, available at >http://www.tandfonline,com/
loi/fjls20,6< accessed 25/9/2018.
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Conclusion

According to Musavengana, the well-known and commonly understood function of regional
parliaments, in the African context, is representation. Other functions and fundamental objectives
of regional parliaments in Africa include promotion of constitutionalism, accountability and
transparency, good governance, regional integration and the promotion of peace, security and
stability.®” However, the degree to which these functions and objectives are satisfactorily executed
and achieved depends on certain factors. First is the status of operation of the parliaments, which
refers to the specific mandate assigned to the parliament at establishment by its instrument of
operation or statute or constitutive Act; which defines whether the parliamentary body is a
consultative and advisory forum or a legislative assembly with full powers to make and repeal
laws. The status of operation also contemplates the binding nature of their decisions on other
organs of the government.

The second factor is the legitimacy of authority of regional parliaments. This refers to the process
of composition of members of parliament and this is the most important feature of any parliament.
This is the degree to which regional parliaments can independently set their own agenda, initiate
policy reforms and influence regional development. In the assessment of the selected African
Regional Parliamentary Assemblies, the function of promoting constitutionalism and good
governance were used as criteria. The indicators used were assessed by relying predominantly on
information and data from extant literature. Information presented evidently indicates that regional
parliaments in Africa fail the test of legitimacy of authority and this is largely attributed to their
enacting status of operation. Consequently, the full performance of their core function of
representation, lawmaking and oversight, and fulfilment of their fundamental objectives remain
daunting and herculean. Thus, their contributions to regional integration, economic development,
good governance and political stability in their respective regions and in the African continent are
rather more speculative than evidential.

Recommendations

For Africa’s regional parliamentary assemblies to make meaningful contributions to regional
development and integration, especially with respect to promoting constitutionalism and
governance, there is need for the following to be done:

e  Membership of regional parliaments must be decided by an electoral system that
permits universal suffrage rather than nomination from national parliaments of
member states.

e  The instruments of establishment or constitutive acts must be amended to provide the
necessary legal empowerments to make binding laws on the regions, approve the
annual budgets of their respective RECs and exercise oversight of both their
respective regional executive committees and national government.

e These amended constitutive acts will also seek to secure a consolidated and
independent source of funding for regional parliaments in order to establish their
financial autonomy. This will make them less dependent on the executive arms of
both their national governments and their respective executive arm.

e  The distinction between the parliaments’ constitutive and complementary functions
should be clearly defined by their instruments of establishment and operation.

e  Entertaining unrealistic proposal will most likely lead to failure and irrelevancy.
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