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Abstract

The Nigerian criminal justice system has numerous obstacles that hinder efficacious prosecution of criminal acts. From
systemic issues to practical impediments, understanding these challenges is crucial for advancing the rule of law and ensuring
justice in the Nigeria. This paper aims to consider the obstacles faced in criminal prosecution within Nigeria's justice system.
It also identifies systemic deficiencies, assesses the impact of corruption on the justice system, and proposes targeted reforms
to enhance the efficacy of criminal prosecution in Nigeria. The primary contention is that the challenges in criminal
prosecution are deeply rooted in systemic inefficiencies, including inadequate resources, procedural bottlenecks, and the
influence of corruption. By addressing these issues, the legal system can better serve its purpose of delivering fair and timely
justice. This paper is relevant to contemporary legal discourse as it sheds light on the persistent obstacles within Nigeria's
criminal justice system. The findings provide a nuanced understanding of the intricate interplay between legal, institutional,
and societal factors. Moreover, the proposed reforms offer practical solutions to mitigate these challenges, aligning with
global efforts to strengthen legal systems.
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1. Introduction

The role of prosecution in every jurisdiction cannot be undermined be it private or public and each jurisdiction has a distinct
prosecutorial system thereby making it peculiar to its legal jurisdiction.® The criminal prosecution process can be long and
intricate and usually involves a whole lot of persons starting from the police or any other law enforcement agency, the
prosecutors whether public or private, judges, the defendant and his counsel.? Criminal prosecution is not limited to just a
body but it cuts across all the criminal justice system with the aim of promoting speedy, fair, and just administration of
criminal justice.® The diversity of each legal system cum jurisdiction brings about the peculiarity in the ways and institution
of their criminal justice system. However, to some extent, political and economic situations have impacted on these systems.
This paper therefore discussed the concept of criminal prosecution. It also considered the components and challenges of
criminal prosecution in Nigeria.

2. X-Raying the Concept and Components of Criminal Prosecution

Prosecution deals with the administration of criminal justice which includes various institutions comprising of the police and
any other law enforcement agency as provided for by the law, legal practitioners who may be private or public, the court
system which includes the judge(s) and other court officials and the correctional service centers.* Prosecution ensures that
any one that is suspected of committing a crime is taken before a competent court, tried and if found guilty is punished
according.® The government is saddled with the responsibility of prosecuting criminal acts, as criminal acts are
contraventions of public order and stipulated criminal law provisions.® That is, the government or state initiates legal action
against an individual or entity accused of committing a crime. Hence, criminal prosecution is an essential tool for maintaining
law and order in any society. It is a means of holding individuals accountable for their actions and deterring others from
committing similar crimes.” The criminal prosecution process begins with law enforcement officials who are responsible for
investigating crimes and collecting evidence to build a case against the defendant.® Law enforcement officials may be police
officers, federal agents, depending on the nature of the crime and its jurisdiction.® They are responsible for gathering
evidence, interviewing witnesses, and making arrests when appropriate.’® The key components of modern criminal
prosecution promote the basic principles and elements that underline the process of prosecuting defendants and this include
the presumption of innocence of the defendant which is a principle holds that a person accused of a crime is presumed
innocent until proven otherwise.! It lies on the prosecution to prove that the defendant committed the crime beyond a
reasonable doubt hence, the burden of proof lies on the prosecution.? This means that they must prove their case beyond a
reasonable doubt to secure a conviction of the defendant. The principle of due process is also necessary as it ensures that the
defendant has a right to a fair trial and for that, all legal proceedings must be conducted in accordance with established legal
provisions.*3
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In Nigeria, the criminal justice system is based on the adversarial process, which means that the prosecution and defense present
their respective cases to a neutral adjudicator, such as a judge.* Prosecutorial discretion is also important as it is the prosecutors
that would decide which cases to pursue, what charges to bring, and how to proceed with the case.®® The state is responsible
for prosecuting crimes and maintaining law and order within the society. 1 The goal of criminal prosecution is not just to
determine the guilt or innocence of a defendant but to determine the punishment to be meted out on the defendant when found
guilty.)” It is also to ensure that the society is protected from crime and the rights and interests of the defendant crime
victim and the state are also protected.'® In essence, in as much as criminal prosecution is to ensure that crime victims see
that defendants are punished; it must also ensure that suspects and defendants are afforded their constitutional rights by the
prosecution following laid down legal procedures.*® The burden of proof is on the prosecution, and the punishment must be
proportionate to the crime committed.

3. Stages and Procedure of Criminal Prosecution in Nigeria

The first step in the criminal prosecution process is typically the filing of a police report.2’ A police report contains details of
the crime, including the time, date, location, and any witnesses. Once a police report is filed, law enforcement officials will
investigate the crime and gather evidence.?! This evidence may include physical evidence, such as DNA or fingerprints, or
witness statements.?? Once law enforcement officials have gathered sufficient evidence, they will present it to a prosecutor.?®
The prosecutor will review the evidence and determine whether to file charges against the defendant or not.* The investigation
process is very important as this helps to determine the culpability of a suspect. All necessary evidence and information no
matter how minute has to be gotten by law enforcement officials involved in the criminal matter. This usually involve the
police officers, detectives, and forensic experts where required®® Here, interviews are carried out with witnesses.? Physical
evidence and the use of surveillance techniques may also be used to gather information. The gathering of evidence must be
conducted within the limits of the law, and individuals who are subject to investigation are entitled to certain rights, including
the right to remain silent?” and the right to legal representation.?® The use of force or coercion to obtain evidence is prohibited,
and any evidence obtained in violation of an individual's rights may be excluded from trial.?®

Once the investigation is complete, the prosecution would file charges against the defendants and this may be in the form of
an indictment,®® which is a formal accusation of a crime, or a complaint,3* which is a less formal accusation. The accused is
then notified of the charges and is given the opportunity to plead guilty or not guilty.3? If charges are filed against the accused,
the case will proceed to trial. The trial process is a legal proceeding in which the prosecution and defense present evidence,
argue their case and address the court or jury.® The trial process is designed to determine whether the accused is guilty or not
guilty of the charges. The prosecution must be prepared to prove the guilt of the defendant beyond reasonable doubt. This
indicates that all the ingredients available for the crime he is accused of must be complete and all evidence must point at the
defendant that only him and no other person committed the criminal act. The defendant is entitled to a fair and impartial trial.3*
The trial is conducted by a judge and the prosecution and defense present evidence and arguments to support their respective
cases. In some cases, the accused may choose to plead guilty to the charges in exchange for a reduced sentence or other
benefits.®® This process is known as plea bargaining. Here, the prosecution and defense negotiate a plea agreement, which
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must be approved by the court. The accused then enters a guilty plea and is sentenced according to the terms of the agreement.36
This process helps to hasten prosecution as it saves the time of not just the court but all parties involved in the matter.%’

It is therefore safe to say that criminal prosecution more often than not begins with investigation and at times lawful arrest.3®
Before a case can be prosecuted, the law contravened must be known and the court that will hear and decide on the case must
be a court of competent jurisdiction.®® The police or the concerned law enforcement agency must have conducted its
investigations, make sure that the arrest was lawful, take statements from the defendant, victim and other witnesses and collate
other forms of evidence such as photographs, recordings or any other useful form of evidence.* As soon as investigation has
been concluded by the police and a case is established against the suspect, the criminal prosecution journey has commenced.
However, according to section 36(5) of the 1999 Nigerian Constitution, an accused person is presumed innocent until proven
guilty,* therefore the burden of proof in all criminal proceedings rest on the prosecution.*? Once a case is established against
the suspect, the prosecution goes ahead to charge the suspect and therein commence a criminal proceeding for the alleged
crime before a competent court.*® To get a person convicted for a crime, the prosecution must be able to prove the criminal
intent and the criminal act beyond a reasonable doubt.** Criminal prosecution involves accusing and investigating a person for
violating a provision of the criminal law, it involves gathering of evidence and charging a person for the crime committed by
taking the person before the appropriate authority where a criminal trial is commenced and the eventual fate of the offender is
decided.®

4. Selected Prosecutorial Bodies in Nigeria

Usually, the prosecutor is a public officer that has the duty to initiate and prosecute criminal cases against any one that has
breached the law. Aside the officers of the Director of Public Prosecutions at the state and federal level in Nigeria, criminal
matters are also prosecuted by the police and other specialized law enforcement agencies which include the Economic
Financial Crime Commission (EFCC)* National Drug Law Enforcement Agency (NDLEA)*’ and National Agency for the
Prohibition of Trafficking in Persons (NAPTIP)*. The prosecutor is the attorney who represents the government in criminal
cases. Their role is to build a case against the defendant and present it in court. Prosecutors are responsible for conducting
the investigation, gathering evidence, interviewing witnesses, and making charging decisions.*® The prosecutor's duty is to
seek justice, not just to obtain a conviction. This means that they must act ethically and follow the law when prosecuting a
case.>® They are also responsible for disclosing all evidence to the defence, including evidence that may be favorable to the
defendant.! The prosecutor must prove the defendant's guilt beyond a reasonable doubt.5? This is a high standard, and the
prosecution must present a strong case in order to meet this burden of proof. If the prosecution fails to meet this standard,
the defendant will be acquitted because any gap in the case of the prosecution has to be ruled in the favour of the defendant.

Attorney General

The Nigerian constitution which is the supreme law of the land, bestows powers on the Attorney General both at the Federal
level and state level regarding criminal proceedings.>® The combine provisions of Section 150, 174, and 211of the 1999
constitution creates the office of the Attorney General with its powers and functions which include but not limited to power
to institute, take-over and discontinue prosecution before any court in Nigeria. Section 104-106 of the Administration of
Criminal Justice Act (ACJA) also vests certain powers in the Attorney General which are the power to ‘prefer information
in any court in respect of an offence created by an Act of the National Assembly’. He has the power to initiate criminal
proceedings® and he may delegate his power to any other person to exercise any or all of the powers conferred on him by
law.% He may issue legal advice or give directive to the Police or any other law enforcement agency regarding any crime
created by a National Assembly Act. He may request for any case file for any crime created by the National Act from the
Police or other agency and such shall be forwarded to him immediately. By virtue of section 106 of the ACJA, the Attorney
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General, any legal practitioner authorized by him and any legal practitioner authorized by the Act can prosecute. Section
107 of the ACJA also confers on the Attorney General the power to discontinue any criminal proceeding and the suspect
shall be discharged immediately whether he has been remanded in a correctional centre or he is on bail.5” Where a trial
proceeding has started, section 108(1) of the ACJA provides that a prosecutor may or on the instruction of the Attorney
General may at any stage before judgment withdraw the charge against the defendant in respect of any crime created by the
Act of the National Assembly.® Once the charges are withdrawn, the case gets struck out.>® These powers are also vested in
the Attorney General of various states as provided for in their Administration of Criminal Justice Laws.%® Section 174 of the
constitution vests power of public prosecution and prosecutorial decision in the Attorney General and as put by Kayode Eso
(JSC) as he then was, in the case of State v llori %! that there are three (3) constitutional requirements to be identified in the
case. In the exercise of the Attorney General’s power, he has to have the interest of the public in mind, he must have the
interest of justice in mind and he needs to prevent abuse of legal processes. This aligns with the provision of section 104 of
the ACJA that provides for all prosecutorial decisions to be made in the interest of the public. The prosecutor has a
responsibility towards the court, the defence and the society at large. Conviction is not to be sought at all cost; rather justice
is to be seen as done in the course of exercising his discretionary power. He also has the power to enter a nolle prosequi and
he does not have to give a reason for this.5?

In making prosecutorial decisions, the Attorney General should always consider the effects of the prosecution on
administration of law and its effects on the public and not as a political party member.® He is not expected to discontinue
prosecutions on political grounds, which implies that there should not be any form of bias as a result of his membership and
loyalty to a political party as this will erode the concept of rule of law.* The prosecutorial discretionary power of the Attorney
General is too wide and this makes him unreviewable and unanswerable to anyone. Even the court of law has no authority
to review the power of the Attorney General. This wide exercise of the Attorney General’s power may lead to abuse of
power. However, in the case of the Attorney General of a state, his powers are not extended to cases that involve the state as
a party, as his powers to discontinue a criminal case or enter a nolle prosequi only extends to cases involving other person(s)
or authority.5®

Director of Public Prosecutions

The office of the Director of Public Prosecutions (DPP) was created to institute, conduct, and supervise prosecutions and
other related proceedings.®® The Department of Public Prosecution is headed by the Director of Public Prosecutions who is
a public officer appointed to the position by the Executive and he is the most senior director at the Ministry of Justice.5”
Other duties of the DPP include issuance of legal advice to the Nigerian Police, public prosecution of defendants before
courts of competent jurisdiction, handling criminal appeals at the Court of Appeal and Supreme court, entering nolle-
prosequi on behalf of the Attorney General,®*handling bail applications and Human Rights enforcement matters.” The
Director of Public Prosecutions has total independence of his office and he is expected to make prosecutorial decisions on a
professional basis without any political or external control.”* The Director of Public Prosecutions and the Attorney General
are expected to  work hand in hand.” The Director of Public Prosecutions also assist the coroner in inquests and inquiries.”™
He also can take over and conduct, or discontinue prosecutions instituted by another person other than the Attorney
General.” The Director of Public Prosecutions acts on behalf of the public and the state as he is the complaint in criminal
matters standing in place of the victim to make his case heard and representing the state to ensure that justice is upheld. The
Director of Public Prosecutions is to always act in fairness and seek to ensure fair trial at all times.”
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Police

The police play a major role in investigating crimes.”® On the 17" of September, 2020, President Muhammadu Buhari signed
the Nigeria Police Bill 2020 into law. The new Act repealed the old Police Act of 2004 and enacts the new Police Act, 2020
in order to provide for a more effective and well-organised police force driven by the principles of transparency and
accountability. Before the enactment of the new Act which now prohibits lay police officers from prosecuting criminal
matters, police prosecutors found in most Nigerian Magistrate courts were lay police officers. Section 66 of the New Police
Act has prohibited lay police officers from prosecuting and section 66(2) provides that a lay police officer may only prosecute
the offences which non-qualified legal practitioner can prosecute.”” However, a police officer that has been called to the
Nigerian bar is allowed to prosecute. Other specialized law enforcement agencies are also empowered to prosecute by virtue
of the prosecuting power given to each. They are the Economic Financial Crime Commission (EFCC)”® National Drug Law
Enforcement Agency (NDLEA)™ and National Agency for the Prohibition of Trafficking in Persons (NAPTIP).80

Defence Counsel

The defence attorney represents the defendant in a criminal case. Their role is to challenge the prosecution's case and to
defend the defendant against the charges. Every defendant has a right to legal representation, although there are instances
where the defendant may decide to represent himself. But for capital offences, the service of a legal counsel is required.
According to Green, defence attorneys are responsible for investigating the case, gathering evidence, interviewing witnesses,
and presenting a defence in court. The defence attorney must also act ethically and follow the law when defending a client.
They are responsible for advocating for their client's interests and protecting their rights. This includes ensuring that the
prosecution presents a strong case and challenging any evidence that is not admissible in court. The defence counsel is to
pursue his client’s case with all diligence and the judge is to uphold the rule of law in order to ensure that justice is attained
in the case before him.8!

5. Challenges of Criminal Prosecution in Nigeria

Criminal prosecution is a complex process that is subject to many challenges. One of the primary challenges of criminal
prosecution is gathering evidence.® Prosecutors need to collect sufficient and necessary evidence to prove beyond a reasonable
doubt that the defendant committed the crime they are being charged with.82 This can be difficult, as evidence can be lost,
destroyed, or tampered with, and witnesses may be reluctant to come forward. Furthermore, new technologies like social media
present new challenges in gathering evidence.®* Another challenge in criminal prosecution is ensuring that the defendant
receives a fair trial % This requires that prosecutors follow due process and present evidence that is both relevant and admissible
in court. It does not matter that the evidence is also in favour of the defendant. In addition, prosecutors must be careful to
avoid misconduct, such as withholding exculpatory evidence, which can result in the dismissal of the case or the reversal of a
conviction.® The burden of proof in criminal cases is another significant challenge.8” Prosecutors must prove their case beyond
a reasonable doubt, which can be a high bar to clear. This can be particularly challenging in cases where the evidence is
circumstantial or where there are no eyewitnesses to the crime.® A related challenge is dealing with the possibility of false
confessions or erroneous eyewitness identifications, which can lead to wrongful convictions. Prosecutors must be vigilant in
ensuring that confessions are voluntary and that eyewitness identifications are reliable.®® Another challenge in criminal
prosecution is dealing with the media and public opinion.?® Public opinion can influence the counsel, judges, and jurors.
However, where care is not taken, it can influence the outcome of the case.®! High-profile cases often receive intense media
scrutiny, which can cause bias before the conclusion of trial if care is not taken.%

Resource constraints can also pose a significant challenge in criminal prosecution® as prosecutors may have limited budgets
and staff, which can make it difficult to pursue complex cases or to adequately prepare for trial. This can lead to cases being
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plea bargained or dismissed, rather than going to trial.?* Nevertheless, the defendant must receive a fair trial. The prosecution
must present a strong case, and the defense must be able to challenge the prosecution's evidence and arguments. The defendant's
rights must be protected and this includes the right to remain silent, the right to legal representation,® and the right to a fair
trial.%” The prosecutor and the defense must work together to ensure that these rights are respected throughout the course of
trial. Due to delay in the trial process as well, crime victims and witnesses may also lose interest in the case and thereby stop
coming to court. The police do also delay in duplicating case files and forwarding same to the Director of Public Prosecution’s
office where a legal advice is rendered to determine whether a person should be charged for an alleged crime or not. Transfer
of police especially to very far places from the court jurisdiction is also a challenge as the police concerned in a particular case
may not be able to come for trial either due to the high cost of transportation or official workload he has to attend to at his new
place of assignment. These challenges have contributed to delay in criminal trials. It has also impeded justice in criminal
prosecution process. The judiciary is also not without its challenges. The lack of sufficient funds to run the judiciary adequately
may undermine the justice system. Also, delay as commonly seen in Nigerian courts, hampers the timely dispensation of
justice, leading to various challenges. Notably, tactics like raising preliminary objections and infrastructural challenges
contribute to the problem.

6. Conclusion and Recommendations

To ensure that justice is carried out, all the players involved starting from the police or any other law enforcement agency
concerned down to the judge must carry out their responsibilities accordingly and effectively. The police are to conduct
investigations efficiently so that an innocent man is not unjustly charged for a crime he has not committed. The prosecutors
as minister of justice should not seek to convict by all means, yet they are to dispassionately prove their case beyond
reasonable doubts. The defence counsel should take up the case of his client with all seriousness and commitment even if it
is a pro bono brief. The judiciary should attend to criminal matters timeously to prevent keeping an innocent man in custody
and also to prevent keeping a convicted person beyond the time he should have served upon pronouncement of his sentence.
Hence, each player is to work effectively to ensure the smooth flow of the prosecution system. In conclusion, criminal
prosecution is a complex and challenging process that requires navigating a range of legal, practical, and ethical issues. From
gathering evidence to presenting cases in court, everyone involved in the criminal prosecution process must be ensure that
justice is served while also upholding the rights of the defendant. It is recommended that to achieve fairness and justice in
criminal prosecution, each player involved should carry out its responsibilities diligently and efficiently. Without fairness
and justice being applied, the whole process of the criminal prosecution system in Nigeria would continue to be a joke. There
is a need for the judiciary to be independent and unbiased especially when a case is a high profile or sensational case. Rather,
the applicable law should be adequately followed. Prosecutors are not to seek conviction at all cost thereby depriving the
defendant some of his constitutional rights. The police should be provided with the necessary materials needed to conduct
proper and timely investigations so that there would be no delay in forwarding duplicate case files to the office of the Director
of Public Prosecutions. The police that have been transferred to other places of assignment should also be paid sufficient
travel allowance to attending to their pending matters in court. More judges and magistrates should also be appointed and
adequately provided for to ease the strain and excess work on the already appointed judges who still write in long hand in
some jurisdictions in Nigeria.
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