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ROLE OF THE UNITED NATIONS HUMAN RIGHTS COMMITTEE ON THE LEGALISATION OF
GAY RIGHTS IN AFRICA*

Abstract

Homosexuality is a crime in most African states; however, the UN and some western states have been putting pressure
on African states, with even threats of withdrawing financial aid if they fail to decriminalise gay rights within their
territories, despite it not falling under the scope of any treaty. The HRC which oversees the implementation of the
ICCPR within the territories of its state parties is selected to gauge the success or otherwise of discharging its
mandate as it relates to gay rights. In the course of the study, the relevant literature and the jurisprudence of the
HRC were analysed in highlighting the status of the level of compliance with the ICCPR by state parties, as it affects
the legalisation of gay rights. The paper concludes that the HRC has not had much success in convincing African
state parties to decriminalise homosexuality. Consequently, it is recommended that the HRC should focus more on
encouraging state parties to uphold the individual rights contained in the treaty, rather than focusing on gay rights,
as it further aggravates hostility towards those who practice homosexuality by the individual communities in which
they live in.
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1. Introduction

‘Gay’ is a word used to describe people that engage in homosexuality,® consequently, gay rights is the advocacy that
individuals that practice homosexuality should ‘have the same legal and political rights as everyone else’.? For
instance, Joseph argues that the exercise of gay rights in public, for instance, the holding of hands and kissing each
other in public by gay couples should be allowed and protected by domestic laws of states.® Recently, there is a
consistent call for the accommaodation of persons that practice homosexuality by United Nations (UN) member states
to afford them the ‘freedoms, immunities and benefits according to modern values (especially at the international
level) they should be able to claim all human rights as a matter of right in the society they live, without
discrimination’.* It is further argued that all human rights are supposed to be universal, indivisible, interdependent
and interrelated. While the significance of national and regional particularities and various historical, cultural and
religious backgrounds must be borne in mind, it is the duty of states, regardless of their political, economic and
cultural systems, to promote and protect all human rights.® However, the implementation of international human
rights by states tends to be hindered by customs and traditional practices which are viewed as contravening the
provisions of human rights treaties, especially among African states, where traditional practices are prevalent.
Consequently, homosexuality was identified by African leaders as ‘un African’.® Also, not only cultures and
traditions, but also religion has played a considerable role in the repression of gay rights’ in some African states such
as Nigeria,® Uganda, and Rwanda. Legislation has been enacted (or proposed) to increase the criminal penalties
placed upon homosexuals,® although there is an argument that the recognition of same-sex relationships is
overwhelmingly a western phenomenon.*
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This article will examine the success or otherwise of the bid by the UN to influence the decriminalisation of gay
rights and its increased protection within the territories of states in Africa. The work of the United Nations Human
Rights Committee (HRC) will be explored in the paper relating to its bid to promote gay rights, the HRC is chosen
because it is mandated to oversee the implementation of the International Covenant on Civil and Political Rights
1966 (ICCPR),! by its state parties.!? This treaty is viewed as one of the most important UN human rights treaties
due to the fact that it was the first post Second World War treaty that member states of the UN agreed to ensure that
uniform individual human rights were protected within their territories.'® Also, the HRC, is viewed as the most active
and result oriented of all the UN treaty bodies mechanisms.* To appreciate the effect of its work in its bid for states
to protect gay rights, two African state parties to the ICCPR have been chosen for consideration, they are: South
Africa®® and Cameroon,® These state parties were chosen because they appeared before the HRC recently. The role
of the HRC in some other African states will be discussed briefly in the article.

2. Gay Rights and the ICCPR

While there is no doubt that there is no express provision of any treaty that provide for the protection of gay rights,
however, the provision of article 2 (1) ICCPR," is the basis for which the advocates of gay rights rely on for justifying
the extension of its protection. The provision provides that ‘Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status’.*® In addition, article 26 of the treaty prohibits
discrimination and all individuals in the territories of state parties are entitled to equal protection of the law
irrespective of ‘race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status’.!® Paladini argues that article 26 can be invoked in the protection of gay rights, as it is an
independent provision in the treaty, which extend the protection enjoyed by individuals, to homosexuals.?’ Equally,
regarding the implementation of ICCPR all parties to the treaty are mandated to ‘take the necessary steps, in
accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or
other measures as may be necessary to give effect to the rights recognized in the present Covenant’.?! Also, it is
observed by Seibert-Fohr that state parties have been given the choice of how to implement the provisions of the
ICCPR within their territories.?? However, Nowak pointed out that each individual within the territories of state
parties to the ICCPR enjoys the protection offers by the ICCPR without distinction.?®

Despite the arguments advanced that gay rights are protected by the provisions of the ICCPR. Majority of the 53
African state parties to the ICCPR,?* oppose this assertion. Recently, African UN member states in opposition to
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gay rights, made an unsuccessful attempt to block the appointment of an independent investigator with a three year
mandate to investigate the violations of the human rights of gays.?® The Botswanan UN Ambassador on behalf of
the other members stated that ‘The African states were concerned that non-internationally agreed notions such as
sexual orientation... to the detriment of issues of paramount importance such as the right to development and the
racism agenda’.?® He further asserted that ‘sexual orientation and gender identity are not, and should not be linked
to existing international human rights instruments’.?” After the failure of the resolution to be accepted, Egypt on
behalf of 57 member states of the UN, informed it that they did not recognise the investigator, and therefore would
not cooperate with it in carrying out its mandate.?® Same-sex relationships are a controversial issue in most parts
of Africa, persons that engage in these relationships are ostracised by their communities, and in some cases they
are killed. The former Zimbabwean President, Robert Mugabe, in his condemnation of homosexuality said ‘it
degrades humanity, it is unnatural, and there is no question ever of allowing these people to behave worse than

dogs and pigs’.%°

The opposition of African states to gay rights has made the continent a battle ground for those that oppose and support
gay rights, for example, the American Centre for Law and Justice (ACLJ) has offices in Kenya and Zimbabwe, and
uses these offices as bases to reach out to nearby Rwanda, Uganda, Tanzania and South Sudan with the sole aim to
lobby the governments of the states not to allow the legalisation of gay rights.®® While western states, which are
credited with an overwhelming support of gay rights,®! have been threatening African states with stoppage of financial
grants, developmental loans and entering into trade agreements if they do not decriminalise gay rights.® For instance,
when Uganda passed its anti-gay law, the United States of America (USA) discontinued funding some programmes
involving the Ugandan Ministry of Health and its Police Force. It also cancelled a planned USA sponsored Military
aviation exercise in the State. Equally, the World Bank suspended a $90 Million loan to the African state, with other
western states such as Denmark, Norway, the Netherlands and Sweden cutting aid, all in opposition of the anti-gay
rights law promulgated by Uganda.®®* However, Van Klinken warned that putting aggressive pressure on African
states to legalise gay rights is counterproductive, as it could increase violent conduct towards homosexuals within
the territories of African states that are oppose to gay rights.>* Kaoma agrees with this assertion, as he warned that
the support of gay rights advocacy by the Western states and European Union (EU) and the UN in African states has
further provoked ‘militant response’ by African states against individuals and organisations that are promoting the
protection of gay rights.®® He further pointed out that despite the attempt to secularise Africa, majority of Africans
identify with religion and Islam and Christianity oppose gay rights, hence, its © advocacy will continue to be a hard
sell among the people’.®® For instance, it is observed that majority of Nigerians, irrespective of religious beliefs,
support the criminalisation of gay rights.*” Equally, the Independent Permanent Human Rights Commission (IPHRC)
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which was setup by the Organisation of Islamic Conference (OIC) has this to say on gay rights: ‘If the tendency to
redefine the concept of traditional (hetrosexual) marriage is not resisted and fallacies of ‘sexual orientation’ are not
exposed, there is a real danger that other groups citing genetic (predisposition) claims, would also be encouraged to
demand legalising incest, bestiality and other such deviant sexual behaviours...as a matter of human right’.*® Blitt
condemned the position of the IPHRC, and asserts that it poses a threat to international human rights law, and call
for it to be ‘sanctioned’ and all UN organs should suspend cooperation with it until it ‘fully endorses the protection
of gay rights’.* While the tug-of-war continue on the legalisation of gay rights, it has been pointed out that
international law has tremendous influence on the shaping of domestic laws of UN member states. Hence, it is through
this channel that gay rights can be exported to African states.*> Consequently, the role of the protection of gay rights
by the HRC will now be analysed.

3. Functions of the HRC

Article 28 (1) of the ICCPR established the HRC with the sole aim of overseeing the implementation of the provisions
of the treaty by its state parties. The committee comprises of 18 members. ' The membership of the committee is
composed of nationals of state parties to the ICCPR whose members are required to possess the following qualities:
They must be persons of high moral character; they must be persons with legal experience; and they must have
sufficient experience in the field of human rights.*> The HRC is tasked with four responsibilities. First, it examines
reports submitted by state parties to the ICCPR on the measures they have taken in the implementation of the ICCPR
within their territories.*® These reports should outline the successes and challenges states encounter in the course of
implementing the ICCPR.* Secondly, the HRC has jurisdiction to receive inter-state complaints of breaches of the
ICCPR.* Thirdly, the individual complaints mechanism, where persons allege that any of their rights contained in
the ICCPR have been violated by any State party to the First Optional Protocol to the ICCPR (OP1),*® which allows
an individuals to submit ‘communications’ (complaints) to the HRC against that State party on allege violations of
any of their rights contained in the ICCPR.* Finally, the HRC issues general comments, which are commentaries on
the scope of rights contained in the ICCPR.* The HRC has, over the years, influenced some states parties into
changing their laws or practices so as to conform to the ICCPR.* In discharging its supervisory role, it has been
noted by McGoldrick that the failure of the HRC to have an independent fact finding mechanism within the territories
of state parties to verify the claims of state parties on the level of their compliance with the provisions of the ICCPR
is a setback to the work of the HRC,® Joseph observed that despite this shortcoming of the HRC, the fear of public
condemnation arising from the findings of the HRC, spurs states into improving their human rights record, hence
there is the need to have an independent and impartial body that can assess the human rights records of states.>!
Consequently, to remedy this defect, the HRC invites Non-Governmental Organisations (NGOs),> who play a
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prominent role in the work of the HRC by also submitting a shadow report to the HRC and engaging the members in
discussing the performance of the State party before the review of the report.>® After the review of state parties’
reports, they are mandated by the HRC to submit reports on the progress made by state parties on the level of
implementation of the concluding observations issued by the HRC at the conclusion of the review.* This adds more
pressure to the state parties to improve their human rights records.*

Regarding the promotion of gay rights, the Australian communication of Toonen v Australia,*® is seen as ground-
breaking in the protection of the rights of homosexuals by the HRC. In the communication, the author alleged the
violations of his rights contained in articles 2, 17, 26 of the ICCPR,%" because sections 122 & 123 of the Tasmanian
Criminal Code prohibit sexual relations between men in private.®® The HRC ruled that acts of consensual
homosexuality in private are ‘covered by the concept of privacy’ and therefore the laws are not in compliance with
the ICCPR.%® The decision of the HRC in the Toonen case was commended by Dondoli, as he asserted that it led to
the decriminalisation of gay rights in many states.®® However, this decision of the HRC was condemned on the ground
that the decision should have been based on article 2 that prohibits discrimination, which would have promoted the
equality of homosexuals with every individual, not on right to privacy as provided by article 17 of the ICCPR. It is
also argued that an individual cannot exploit his full potential without ‘recognising the right to live freely and openly
without fear of harm’.%! Equally, Joseph wondered if the HRC would have reached the same decision if the
communication originated from a state party that is hostile to same-sex relations on grounds of cultural and religious
practices.®? While application for the protection of individual gay rights protection before the HRC are few, it is in
its review of state parties reports that it’s more evident.

4. South Africa: Haven for Gay Rights?

South Africa is the first State in Africa to legalise same-sex relationships,® and the second to legalise gay marriages
in the world.% Also, protection of gay rights was incorporated in Section 9 (3) of the South African Constitution, %
which provides that ‘The State may not unfairly discriminate directly or indirectly against anyone on moral grounds,
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation (emphasis
mine), age, disability, religion, conscience, belief, culture, language and birth’. Pursuant to this provision, in the case
of National Coalition for Gay and Lesbian Equality & Anor v Minister of Justice & Ors,® it was held that the offence
of sodomy is ‘inconsistent with the Constitution of South Africa, and therefore invalid’.%” As pointed earlier, same-
sex marriage is legal in South Africa, as the South African Civil Union Act,®® made it lawful for the ¢ voluntary
union of any two persons who are both 18 years and older’.®° This legislation was made sequel to the ruling of the
Constitutional Court of South Africa, which in its judgement in Ministry of Home Affairs & 1 Or V Marie Fourie &
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1 Or,™ legalised same-sex marriage within the territory of the State.” The legalisation of gay rights was opposed by
the South African House of Traditional Leaders,’® as they made an unsuccessful attempt for the removal of the
protection of ‘ sexual orientation’ as contained in section 9 (3) of the South African Constitution in its submission to
the Parliamentary Constitution Review Committee.” The opposition of the South African House of Traditional
Leaders to gay rights is evidenced by its Eastern Cape Provincial Secretary, who asserts that ‘Gays and lesbians need
not fear traditional courts since traditional leaders wanted nothing to do with homosexuality because the latter does
not exist. This sexual orientation is uncustomary, un-African, ungodly and non-existent. We apologise if this view
makes people misjudge us as not operating within the Constitution. But it should be understood that we are custodians
of customs and culture’.”* Ntlama condemned the position of the council, as she argues that it goes against the
traditional values of Ubuntu which ‘encapsulate the collective respect of, for all rights, for all people without
distinction’.”® She further asserted that traditional leaders by their submission on gay rights are promoting
discrimination and violation of gay rights in South Africa.”® However, despite the removal of these impediments to
gay rights, South Africa is not a safe haven for gays, as they face a high level of ‘harassment, intimidation and
violence which is motivated by sexual orientation or gender identity bias’, equally, those who advocate for gay rights
are subjected to violence and in some cases killed.”” In the case of lesbians, they are subjected to ‘corrective rapes’
in South Africa, where they are raped by men to cure them of their ‘unnatural sexual orientation’ which many
members of the communities condone, furthermore, the response of the police to crime against homosexuals is slow
and sometimes non-existent.”

South Africa ratified the ICCPR on 10 December, 1998 and submitted its initial report to the HRC for review in
2014.2° At the initial review of South Africa’s report, the HRC raised the issue of the discrimination homosexuals
face in trying to access public health facilities, and failure of its legal system to offer them legal remedies in cases of
their rights being violated.®! The delegation of the State party admitted that homosexuals face discrimination in
accessing services they are entitled to, but the government continues to take measures to tackle these problems by,
for instance, developing a basic guide and distributing it among its service providers on the rights and responsibilities
towards assisting the minority group on the rights they are entitled to.8? On the issue of corrective rape of lesbians, it
informed the HRC that its rape laws cover the rape of lesbians without any discrimination,® and also, it had mounted
a campaign in its schools to create awareness regarding gay rights, so as to promote tolerance within the society.®
The HRC commended the State party on the steps it had taken to ensure the rights of homosexuality are protected,
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especially with the creation of a national team to counter the discrimination against gay rights.® But more efforts
should be made by the government to ensure the prevention of the discrimination against homosexuality from
enjoying the protection offered by the ICCPR.% It is submitted that as long as majority of South Africans do not
accept the legitimacy of gay rights, the State will not be able to effectively enforce gay friendly laws within its
territory.

5. Cameroon: Homosexuality as a Criminal Offence

Unlike South Africa, in Cameroon same sex relations is a criminal offence, article 347-1 of the Cameroonian Penal
Code provides for a 6 months to five-year prison sentence and a fine of 20,000 to 200,000 CFA fine to ‘any person
who has sexual relations with a person of the same sex’.%” Consequently, persons accused of engaging in same-sex
relationships are either prosecuted by the State or even killed by mobs that are not called to account for the killings. %
Cameroon became a party to the ICCPR on the 27 June, 1984,% prelude to the examination of Cameroon’s fifth
periodic report by the HRC, NGOs submitted shadow reports on the status of gay rights within the territory of the
State party. For instance, it was reported that religious leaders, public servants and the press, promote the rejection
of gay rights, as it is associated with ‘Satanism’.*® Even those who promote gay rights are prosecuted by the
authorities, and the State authorities do not register NGOs that seek to defend gay rights.®! Also, due to the widespread
hostility against homosexuals in the State, the authorities sometimes hide behind the persecution of gays in order to
divert attention of the public from the State’s economic problems.* The HRC has been consistent in making inquiries
from Cameroon on its protection of gay rights. During the review of its fourth periodic report,* it made enquiries
from the delegation of Cameroon on steps taken by the State to legalise gay rights within its territory.* The State
party asserts that it was contrary to the ° customs and values’ of Cameroonian society, hence, its legalisation was not
possible at that particular point in time, as there was strong opposition from all strata of the society.® At the end of
the review, the HRC enjoined the State party to decriminalise same-sex relations among consenting adults, as refusal
to do so, violates the right to privacy and freedom from discrimination.®

At the review of Cameroon’s fifth periodic report, inquiries were made on the improvement made on the protection
of gay rights by the HRC.%” The Cameroonian delegation reaffirmed the State party’s position not to decriminalise
gay rights, as it continues to prosecute cases of persons caught engaging in homosexuality.®® At the end of the review,
the HRC urged the State party to repeal article 347 of the Penal Code that penalises acts of homosexuality, and enact
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laws that guarantee gay rights protection within its territory.® While the HRC’s insistence that Cameroon
decriminalises gay rights is supported by Norberg, as she is of the opinion that it will bring immediate relief to
homosexuals,'® although, she concedes that there is ‘deep rooted’ hatred for homosexuality in Cameroon. %
Consequently, it is submitted that the decriminalisation of gay rights in Cameroon will only increase violence against

those that practice homosexuality, as it is seen as a deviant behaviour among most Africans.

Status of Gay Rights in Other African State parties to the ICCPR

The HRC as pointed earlier, continue to champion the cause of gay rights. Vera in support of the work of the HRC
on gay rights, asserts that there is a consensus on virtually all the provisions of the ICCPR, consequently, the
protection they provide should be extended to ‘important individual rights’ like gay rights.'% However, looking at
African state parties like Sudan and Mauritania; their laws prescribe the death penalty for homosexuals.'% It is said
that some states resort to criminalisation of same-sex relationships because of the high incidence of violence
homosexuals are subjected to by their communities.*™ It is submitted that the campaigns for the criminalisation of
same-sex relationships raises the popular ratings of political office holders among the general public because of the
large scale disapproval of the practice among the majority of Africans.’® In Rwanda same-sex relations are not
criminalised and therefore they were not discriminated upon according to the State party.% The request of the HRC
for the State party to enact a law that specifically protects gay rights was declined because it was argued that the
provision of the law that protects everyone within its territory is extended to them without exception.'®” Morocco, on
its own part, has adopted an official religion,'% and therefore criminalises same-sex relationships.®® This law has
continuously been applied with the recent conviction of two men for engaging in homosexuality. All efforts by NGOs
recently to convince the State party to decriminalise the act in its ongoing review of the Penal Code was rebuffed. !0
During its sixth periodic review of its State report, the Moroccan delegation failed to respond to the HRC’s request
for information on gay rights within its territory.'** Namibia, like Morocco, rejected same-sex relations on religious
grounds, as it referred to itself as a ‘Christian state’.!'? It informed the HRC that its efforts to legalise gay relations
will be resisted by religious leaders within its territory.**® However, when members of the HRC paid a working visit
to Namibia, the State party was amenable to all the suggestions made by the HRC on how they can improve the
protection of ICCPR rights. It was only the issue of the decriminalisation of gay rights that it resisted, and they raised
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the issue of cultural, religious and traditional values of the State party as prohibiting the recognition of gay rights in
its laws.™'* Nigeria has not made its position on gay rights known to the HRC because its report has been overdue for
the past 18 years, and despite various requests by the HRC to submit same for consideration, it has refused to do
s0.1® The opponents of same-sex relations assert that the ICCPR‘s protection cannot be extended to same-sex
relationships, as it is not included in the treaty nor any other treaty at the UN level,*'® while its advocates are of the
view that article 23 (2) ICCPR should be interpreted widely so that it incorporates same-sex relations.**” The HRC
has not determined any communication that originated from African state parties concerning gay rights.'® As pointed
earlier, western states and the UN continue to pressure African states to legitimise gay rights, to the point of
threatening to deny financial grants if they fail to do so.''® However, Ojilare is of the opinion that the threat to deny
African states financial aid will not result in the decriminalisation of gay rights, he suggests that states should be
encouraged to carry out referendum on the issue of gay rights among their citizens to finally put the matter to bed. 1%
Crombie is also of the view that the HRC needs to be cautious in promoting gay rights, so that it is not viewed as
trying to impose western values on non-western states, which may lead to its reputation as one of the most vibrant
charter bodies being eroded.!#

7. Conclusion

There is a high rate of violence and hostility against homosexuality in all African states (including South Africa that
has legalised same-sex relationships). The threat by western states to cut financial aid to African states if they refuse
to legalise gay rights has not being successful. The HRC on its part continue to encouraging state parties to promote
gay rights. It is also credited with issuing a ruling in the Toonen’s case, which has led to some states decriminalise
homosexuality. However, its efforts to convince African states to decriminalise homosexuality have largely been
unsuccessful. It is also submitted that it is uncertain if the recommendation of the HRC for the introduction of special
laws to protect gay rights will provide homosexuals with more protection, as they may not be enforced due to the
lack of acceptance by both the majority of citizens and the enforcement agencies. Also, at the UN level, as a result
of the lack of consensus on gay rights, caution is exercised in introducing new agreements that protect gay rights so
that it does not lead to ‘splintering of human rights into groups and sub-groups’,*?? due to fierce resistance from anti-
gay rights states, which majority of African states belong to. HRC has also been cautioned not to promote same-sex
relationships without the acceptance of the majority of ICCPR state parties, because it could lead to it losing
credibility as non-western state parties might view it as trying to impose western values on them.*?® The continuous
‘push’ for gay rights protection is counter-productive to international human rights, as extending the scope to cover
homosexuality on a global scale, is opposed by most African states. The HRC should focus more on encouraging
state parties to uphold their obligations to the treaty, by better implementation of the provisions of the ICCPR, which
their application to all individuals in the territories of state parties will improve human rights protection generally.
The aggressive promotion of gay rights will only increase hostility towards those that practice it, and encourage the
violations of their ICCPR rights.
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