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CHALLENGES OF PIRACY IN THE TWENTY FIRST CENTURY AND TREATY PROVISIONS 

RELATING THERETO UNDER THE UNITED NATIONS CONVENTION ON LAW OF THE SEA 

1982* 

 

Abstract 

This paper attempts to critique the prevailing concept of piracy as contained in the Law of the Sea Convention 

1982 in order to see whether the provisions contained therein are sufficient to meet the present challenges of 

piracy especially the glaring problems of sanctity of the sovereignty of coastal States over their territorial 

seas and a seeming lack of political will to prosecute pirates. In doing this, the paper looks at the concept of 

piracy as it was understood from old times, through the period of privateering to the modern era of 

international treaties culminating in the Law of the Sea Convention 1982. It specifically x-rays the modern 

day treaty provisions of what amounts to piracy, highlighting its elements as contained in the law and 

juxtaposing same with the reality of the modus operandi of modern day deprecators by sea. In particular, the 

study comments on the geographical requirement of the offence and the academic fireworks generated by 

phrase ‘for private ends’, with this writer showing a bias for the argument that the phrase means actions 

without State sanction and nothing more. Finally, the study examines the Convention for the Suppression of 

Unlawful Acts against the Safety of Maritime Navigation (hereinafter, SUA Convention) and its test case 

applicability in United States v Shi
1
.  
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1. Introduction 

Piracy is a subsisting international problem that has in the last two decades attracted unprecedented attention. 

This is as a result of an unusual upsurge in such activities in the Gulf of Guinea, the Malacca and Singapore 

Straits and also in East Africa, off the coast of Somalia
2
. The International Maritime Bureau reports that a total 

of 156 incidents of piracy and armed robbery against ships were reported to the ICC
3
, International Maritime 

Bureau’s (IMB) Piracy Reporting Centre (PRC) in the first nine months of 2018 compared to 121 for the same 

period in 2017. The 2018 figure is broken down as 107 vessels boarded, 32 attempted attacks, 13 vessels fired 

upon and four vessels hijacked. It reports further that, the Gulf of Guinea accounts for 57 of the 156 reported 

incidents. While most of these incidents have been reported in and around Nigeria, the Nigerian Navy has 

actively responded and dispatched patrol boats when incidents have been reported promptly. There has also 

been a noticeable increase in the number of vessels boarded at the Takoradi anchorage, in Ghana. It is noted 

that 37 of the 39 crew kidnappings for ransom globally have occurred in the Gulf of Guinea region, in seven 

separate incidents. A total of 29 crew members were kidnapped in four separate incidents off Nigeria—

including a 12-crew kidnapping from a bulk carrier off Bonny Island, Nigeria in September 2018
4
. The 

negative colossal effect of this on International Commerce cannot be overemphasized when looked at against 

the backdrop of the fact that ninety percent of world trade is carried out by the international shipping industry 

with about fifty thousand merchant ships carrying all sort of cargo around the world, in addition to hundreds 

of cruise liners carrying hundreds of thousands of people and over one million seafarers from every 

nationality of the world
5
The desperation of these pirates is shown in the ferocity with which they attack, many 
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times with resultant loss of life and property. This is best graphically explained by an IMO
6
 report in reference 

to the attack on a vessel, ‘TM Buck’ thus, 

Eight Pirates armed with automatic weapons and grenades in two speed boats fired upon the 

ship….master took evasive maneuvers …sent distress alert and all crew closed doors and hid 

in the super structure. Two grenades hit a lifeboat which caught fire. Pirates continued 

shooting and at 1000 UTC (Coordinated Universal Time), they boarded using a portable 

ladder. Pirates could not enter superstructure but continued shooting at the bridge. Pirates left 

at 1100UTC…..There were bullet holes in superstructure and masters cabin window. No 

injuries to crew
7
.  

 

2. What Is Piracy 

The crime, piracy has for centuries gained international notoriety and alongside slavery has attained the status 

of Jus gentium
8
, so that every State has jurisdiction to try suspects for the offence of piracy without recourse 

to the flag State of the vessel or the nationality of the suspects
9
. This universal jurisdiction is traceable to 

ancient Rome and particularly the postulation by Roman Lawyer, Cicero who had argued that ‘pirata non est 

ex perdullium numero definitus, sed communis hostis omnium’ i.e., [piracy is not a crime directed against a 

definite number of persons but rather aggression against the community as a whole]
10

. Between the period 

1400-1600 prominent jurists at the time like Hugo Grotius and Alberico Gentili further shaped the concept 

with Gentilli arguing in his work
11

 that acts of piracy were contra ius gentium, et contra humanae societies 

communion [against the law of nations and against the community of human society]
12

. However, arriving at 

what actually amounts to piracy as provided by the Law of the Sea Convention has created wide and varying 

debates with different opinions canvassed. This is occasioned by the nebulous nature of the concept from 

historical times.  According to Hall
13

, ‘Pirates are persons who deprecate by sea or land’. The shortcoming of 

this definition however is that if piratical acts include actions on land then piracy will not occasion universal 

jurisdiction because International law respects sovereignty of States and will not grant States jurisdiction to try 

pirates for offences committed within the territory of another State. The inclusion of acts on land effectively 

removes the crime from the jurisdiction of International Law and places it within the ambit of the territorial 

jurisdiction of the coastal State. William Blackstone viewed piracy as committing acts of robbery and 

depredation upon the high seas which if committed on land will amount to a felony
14

. According to 

Lauterpatcht, piracy is ‘every unauthorized act of violence against persons or goods committed in the open sea 

by a private vessel against another vessel or by a mutinous crew or passengers against their own vessel’
15

. 

Guilfoyle in his essay cited above points out that it is only recently that the term ‘piracy’ has been able to have 

a settled meaning as in historical times it was usually contrasted with State licensed privateers
16

. He states 
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further that the term was actually used to describe a range of activities in the renaissance, many of which were 

either lawful or seen as self-help such as exacting taxes on vessels using disputed sea lanes. It was thus 

common for sixteenth and seventeenth century sovereigns to refer to political allies as privateers and to 

enemies as pirates. A second confusion often also resulted from failing to distinguish between piracy at 

international law and various national offences more widely or normally called piracy. The second problem is 

compounded by the absence of a dedicated International Court for piracy thereby making reliance on national 

authorities to prosecute and punish the offence inevitable
17

. 

 

The first international instrument relating to piracy can be said to be the Declaration of Paris (1856) which 

among other things abolished privateering. The declaration was signed by all the major imperial powers at the 

time and later acceded to by Japan (1886), Spain (1908) and Mexico (1909)
18

 . In 1932 a group of legal 

scholars met at Harvard and drew up a convention on piracy known as the Harvard Draft. It was largely a 

codification of customary international law and its articles formed the bedrock for the 1958 Geneva 

Convention on the high seas and the 1982 Convention on the Law of the Sea
19

. The most prominent 

contemporary source of the International law of piracy is in Articles 100-107 and 110 of the Law of the Sea 

Convention 1982. These provisions are on all fours with Articles 14-22 Geneva Convention on the High Seas. 

This fact therefore lends credence to the postulation that the provisions relating to piracy in the LOSC 1982 

are in fact a codification of Customary International Law because the States which are not signatories to the 

LOSC 1982 are inadvertently parties to the 1958 Geneva Convention.  The nebulous nature of the concept of 

piracy is put to rest by the subsisting definition provided in the Law of the Sea Convention 1982 which 

provides in Article 101, that piracy is defined as  

(a) Any illegal acts of violence or detention or any act of depredation committed for private ends 

by the crew or the passengers of a private ship or private aircraft and directed  

(i) On the high seas against another ship or aircraft or against persons or property on board such 

ship or aircraft 

(ii) Against a ship, aircraft, person or property  in a place outside the jurisdiction of any State 

(b) Any act of voluntary participation in the operation of a ship or of an aircraft with the knowledge 

of facts making it a pirate ship or aircraft 

(c) Any act of inciting or of intentionally facilitating an act described in sub paragraph (a) or (b)
20

. 

 

From the definition provided by the LOSC it can be seen that five elements are needed for an act to qualify as 

an act of piracy, namely that; 

*The act must be acts of violence, detention and or depredation 

* These acts must be carried out for private ends 

* These acts must be perpetrated by crew or passengers of one ship against another ship 

* These acts must occur in the high seas or in waters outside the jurisdiction of any State. 

Academics have tended towards seeing the elements of the definition as too narrow and one writer points out 

that; 

‘The definition of piracy is rather narrow as it includes only actions on the high seas and 

only actions undertaken by one ship against another ship. So forms of violence conducted on 

the territorial seas as well as without the involvement of two ships such as the violent taking 

of control of a ship by members of crew or passengers even when the follow up consists of 

holding to ransom the ship and its crew and passengers are not included’
21

.  
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The fears of the above referenced writer is real as the position of the law in relation to vessel to vessel attacks 

may not be applicable where for example, armed men on an offshore platform seize a distressed vessel that 

has anchored on it, or where armed men attack an offshore installation or even a situation could also arise 

where a crew or passengers forcefully take control of a vessel and carry out acts of violence and robbery and it 

will not amount to piracy under the convention because it had occurred from within the ship. The incident 

aboard the Achille Lauro is a pointer to this shortcoming
22

. Furthermore, reference to acts of violence or 

detention or any act of depredation without further provisions of a threshold may leave room for doubts as to 

the extent of violence that will suffice for an act of piracy. Another shortcoming on this point is the fact that 

the definition does not cover attempts to commit piracy. So while there may be mens rea
23

 present in the acts 

of potential pirates, a failed attempt to commit acts of piracy will not qualify as piracy
24

. Beyond the above 

highlighted conceptual shortcomings of piracy as contained in the Law of the Sea Convention, three other 

very contentious issues emanating from the definition of piracy in the LOSC deserving special mention are; 

Whether the requirement that piracy be committed for private ends excludes politically motivated offences or 

other altruistic pursuits jeopardizing maritime safety; The consequence of limitation upon jurisdiction that the 

crime must occur on the high seas or outside the jurisdiction of any State; The meaning of universal 

jurisdiction over piracy. They are discussed hereunder. 

 

3. Politically Motivated Violence and Other Altruistic Pursuits 

A major source of academic debates stems from the postulation as provided in Article 101 that for an act to 

amount to piracy, it must have been committed for private ends. The question is therefore asked that, if some 

sort of Robin Hood were to attack and rob a vessel and thereafter distribute the loot to the poor, will he be said 

to be acting for ends other than private ends? Interestingly, one school of thought holds this view and posits 

that illegal acts of violence for political reasons are excluded from the definition. Malcolm Shaw holds the 

view that, ‘The essence of piracy under international law is that it must be committed for private ends’. In 

other words, any hijacking or takeover for political reasons is automatically excluded from the definition of 

piracy
25

. The shortcoming of this position put forward by this school of thought is that private ends will be 

decided based on subjective reasoning. The opposing school of thought holds that any action without State or 

government sanction is for private ends. They posit that no matter how moral or altruistic ones objectives may 

be, as long as it does not have State sanction, it will amount to acts geared towards private ends. There 

however is a very thin line in determining if people who act for political ends and without State support will 

on all fours be termed pirates as Shaw’s position above is not final. Consideration must be had for factors like 

status of the government against whom the individuals act and response of third States to the incident. In this 

regard, the Santa Maria incident is relevant. Here the Portuguese liner, Santa Maria was hijacked by a group 

of dissidents with the aim of overthrowing the Portuguese government. While Portugal tagged the dissidents 

as pirates, other saw them as freedom fighters. Indeed Brazil granted them asylum and there is a strong view 

that their action was not for private ends since among the comity of nations at that time, the Portuguese 

government headed by dictator, Salazar was perceived as a rogue regime
26

. 

 

Another issue having direct bearing on the point of motives of private ends is the actions of militant 

environmental protection activists who go to any length in pursuit of their objectives and deny that they fall 

into the category of pirates since in their estimation they are not acting for private ends. Two cases are crucial 

here: The Castle John v NV Babeco
27

 and Institute of Cetacean Research &ors v Sea Shepherd & Paul 

                                                 
22

 On October 7
th

 1985, four members of the Palestinian Liberation Front aboard the eponymous Italian Passenger ship 

hijacked the ship and demanded the release of Palestinian prisoners in foreign jails. Since the offenders operated from 

within the ship, their action fell short of being correctly classified as piracy  
23
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24
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25
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Watson
28

. In the former case, Green Peace activists boarded, occupied and caused damage to two Dutch 

vessels engaged in dumping toxic waste. The Belgian Court de Cassation
29

 ruled that the acts were committed 

for private ends and consequently Green Peace had committed piracy. The Sea Shepherd Conservation 

Society has attracted a lot of attention on account of its unusual methods of protecting the environment 

especially its Whale wars so its case with the Institute of Cetacean Research in an American Court deserves 

more than a passing reference.  In 1986, the International Whaling Commission established a moratorium on 

commercial whaling with an exception in regard only to whaling for purposes of scientific research. Japan 

however disregarded this moratorium and continually engaged in commercial whaling in the Southern Ocean 

under the guise of scientific whaling
30

. In the last 20 years, the Japanese with its fleet of Whaling vessels 

under the agency, Institute of Cetacean Research has plundered these areas without regard to prevailing 

international norms
31

. The Sea Shepherd Conservative Society on the other hand is a splinter group that broke 

off from Greenpeace based on its belief that more radical approaches were required to effectively checkmate 

the activities of those it believes are engaged in activities detrimental to the sustainability of the marine 

environment. It is under the command of an eccentric Paul Watson
32

. 

 

Sea Shepherd has in pursuit of its objectives of stopping whaling and protecting the marine environment 

generally, engaged the Institute of Cetacean Research in the Southern Ocean with different untoward means 

ranging from the throwing of glass bottles containing paint or butyric acid, launching of safety flares with 

metal hooks, throwing of smoke bombs, use of high powered lasers, dragging towing lines to destroy the 

propellers of ships to the direct ramming of the institutes vessels at sea
33

. The Institute therefore filed claims 

before a United States Court, among other things claiming that the activities of Sea Shepherd amounted to 

piracy. The district court dismissed the claims but on appeal, the Ninth Circuit gave judgment to the plaintiffs 

holding that the LOSC and SUA Conventions defined piracy in such plain language that certainly includes the 

modus operandi and actions of the Sea Shepherd Conservation Society, holding famously that ‘Pirating 

activities cannot be relegated to storybook peg legged plunderers roaming the high seas in order to gain 

material wealth. A plain reading of the internationally agreed definitions of pirating found in UNCLOS and 

the SUA, the private ends requirement of pirating includes those ends of a personal nature, including private 

conservation efforts’
34

 The United States Court of Appeal, Ninth Circuit held in effect  that private ends 

include those pursued on personal, moral and philosophical grounds and that the perpetrators believe 
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 Institute of Cetacean Research (A Japanese Research Foundation); Kyodo Senpaku Kaisha, 

Ltd, (A Japanese Corporation); Tomoyuki Ogawa, (An Individual) ; Toshiyuki Miura, an 
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th
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Opinion (Judgment available at: https://caselaw.findlaw.com/us-9th-circuit/1687415.html Accessed 20/2/2019 
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31
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32
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Seas. Japanese Whaling and the Rights of Private Groups to Enforce International Conservation Law in Neutral 

Waters.’20 Villanova. Environmental Law Journal. Pg. 99-137 
33
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‘Operation Blue Rage’ campaign in the Mediterranean ,acting against what it claimed to be violations of International 

fisheries law by the claimant, alleging that it was illegally buying blue fin tuna in Libya…… On June 17 2010, Sea 

Shepherds vessel, the Steve Irwin, attacked two vessels belonging to the claimant that were towing cages of blue fin tuna. 

One of the vessels was rammed by the Steve Irwin, while divers from the Steve Irwin cut open the cages, releasing a 

significant volume of fish into the wild at an estimated cost of 760,000 pounds to the claimant’ – Analysis and 

Comments: Fish & Fish Ltd V Sea Shepherd UK; R. Caddell, (2013) Journal of International Maritime Law. Pg. 19 
34
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themselves to be serving the public good does not render their ends public
35

. The court therefore granted an 

order against the defendants, Sea Shepherd and its leader Paul Watson restraining them from physically 

attacking any vessel engaged by the plaintiffs or from navigating in a manner that is likely to endanger the 

safe navigation of any such vessel
36

. Although this judgment is not of binding effect in other jurisdictions, it 

has persuasive effect and will very much affect the direction in which other cases that may come up in the 

United States or in other jurisdictions will be decided. 

 

A leading light in the school of thought postulating that private ends do not exclude acts of mischief for 

political ends is Douglas Guifoyle
37

. He stresses in his essay
38

 that the phrase ‘private ends’ in conventional 

definitions of piracy does not exclude acts of mischief based on altruistic pursuits. He states that the common 

interest of all States which is served by the rule against piracy is the safety of navigation upon the high seas. 

Therefore acts of violence in form of rape, revenge, hijackings etcetera, are all hazards to navigation whether 

or not they are carried out for political purposes. He states further that while many writers historically refer to 

piracy as robbery on the high seas, the intent to rob was not necessarily part of the offence and credence is 

given to this postulation by the holding of the court in Re Piracy Jure Gentium
39

 where the court held that , ‘ 

…armed men sailing the high seas on board a vessel without any commission from any State could attack and 

kill everybody on board another vessel…without committing the crime of piracy unless they stole say an 

article worth sixpence…One is almost tempted to say a little common sense is a valuable quality in the 

interpretation of International Law’. Applying the approach of the court in this case Guilfoyle holds that the 

private ends requirement does not exclude politically motivated acts. He posits that the origin of the definition 

and the phrase ‘private ends’ is the Harvard Draft and the phrase, private ends was included there with the 

intent of excluding civil war insurgents
40

.  Thus insurgents whose actions on the high seas were limited to 

attacking vessels of the government they were trying to overthrow enjoyed a limited exception from being 

classed as pirates. The exception could therefore be understood as not being about motive but the class of 

vessel attacked being those that are legitimate targets for insurgents in the course of a civil conflict i.e. 

insurgents will be excepted where they attack only the ships of their own government
41

 and this is based on 

the premise that insurgents attacking legitimate targets in an armed conflict are exercising a limited form of 

public power
42

. He holds further that the test of piracy lies not in the pirate’s subjective motivation but in the 

lack of public sanction for his or her acts. To claim that a political motive can exclude an act from the 

definition of piracy is to mistake applicable concept of public and private ends. Public acts will not be 

ascertained by political or subjective motives of action but by reference to state sanction or authority. Acts of 

violence on the high seas perpetrated by people without State backing is an infringement on the exclusive 

                                                 
35

 This position has been very recently reemphasized by the Arctic Sunrise incident , where Green Peace activists 

operating from the Arctic Sunrise tried to gain access to Russian oil giant, Gazprom offshore  oil rig in the believe that 

they were trying to avert impending marine pollution. They were arrested by the Russian Coast Guard. It took 

international pressure before the Russian Government dropped charges of terrorism against them.  

http://www.independent.co.uk/news/uk/home-news/russia-arrests-30-environmental-activists-during-arctic-protest-

8830165.html Accessed 20/2/2019 
36

 708 F.3d Court of Appeals 9
th

 Circuit 2013: https://caselaw.findlaw.com/us-9th-circuit/1687415.html  

 Accessed 20/2/2019 
37

 Senior Lecturer at University College, London 
38

 Guilfoyle (2011) Shipping Interdiction and Law of the Sea (Cambridge University Press. Pg. 33-41 
39

 (1934) AC 586 
40

 https://heinonline.org/HeinDocs/HarvardResearchbrochure.pdf  accessed 20/2/2019  
41

 In such an instance, the applicable law will be The Geneva Conventions relating to armed conflict 
42

 A very basic hypothetical analogy on this point is the subsisting conflict in Syria. If the so called Syrian rebels were to 

attack a Syrian State owned vessel in the high seas, they would not be said to be acting for private ends. This is primarily 

because they are exercising some measure of public power and have attained recognition by States not party to the 

conflict. According to Guilfoyle ‘Insurgents can thus be distinguished from both pirates and terrorists on the ground that 

they have the recognized capacity at international law to become a lawful government. This limited public power or 

status has nothing to do with the subjective intent of the insurgency per se, but rather the qualified form of international 

personality it holds as a potential future government and the fact that the exception is predicated on an objective 

condition; the choice of targets. Again this can be understood on the basis that any other class of vessel (foreign flagged 

or not) would not be a legitimate target in a civil war. 
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right of a State to use violence and redistribute wealth. Therefore all acts of violence on the high seas that lack 

State sanction and backing are for private ends.
43

 

 

The fact that criminal acts and by extension piratical acts cannot be excused based on political grounds is 

granted verve by the 1985 UN General Assembly Resolution which condemned terrorist acts wherever and by 

whomever committed
44

 
45

.Other writers oppose the position of Guilfoyle by stating that an action will not be 

for private ends as long as the individual or group carrying out the activity does not derive any personal 

economic benefit. They give blanket exclusion to political activities and place reliance on the Santa Maria and 

Achille Lauro incidents. Quoting directly from one of such writers who put strong reliance on the lack of any 

successful prosecution of Sea Shepherd activities operating violently under the leadership of Paul Watson, she 

states thus, ‘Sea Shepherd members also likely cannot be prosecuted as pirates because their actions are not 

done for private ends. Under the UNCLOS definition, illegal acts of violence and degradation are considered 

acts of piracy if committed for private ends on the high seas. Sea Shepherds actions of ramming whaling 

vessels and disabling their propellers would most likely be considered acts of violence and degradation. 

Although private ends is not clearly defined under UNCLOS, Sea Shepherd derives no financial profit from its 

harassment of whaling fleet and it’s unlikely that its actions would be considered as done for private ends thus 

excluding the group’s activities from piracy under UNCLOS much less be successful in that prosecution
46

‘ . 

Another writer
47

 commenting on the controversy opines that the requirement of private ends has historical 

roots in the fact that States once sponsored or employed pirates and used them against enemy States. Also on 

the fact that the very nature of piracy entails that pirates must not be acting for any recognized State
48

.  

 

4. Limitation of Jurisdiction To Piratical Acts Occurring Only in the High Seas 

One of the fundamental basis for labeling acts of violence and depredation as piracy is that it must have 

occurred on the high seas
49

. The Law of the Sea Convention 1982 stratifies the waters of the sea into, the 

territorial sea which is twelve nautical miles into the sea measured from the baseline of a littoral State
50

, the 

contiguous zone which is a further twelve nautical miles from the outer edge of the territorial sea
51

, the 

Exclusive economic zone measuring two hundred nautical miles from the baseline. Beyond the Exclusive 
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Economic Zone are the high seas
52

. The Law of the Sea Convention 1982 provides that it is acts that occur in 

the high seas that qualify as piracy. The question is therefore asked; what of such acts of violence and 

depredation that occur in the EEZ or in the territorial waters of the littoral State? Such acts as a matter of 

necessity fall under the purview of internal laws of the littoral State and in such a situation where a vessel is 

attacked within these zones, the flag State of such attacked vessel has a right to demand redress from the 

littoral State in whose territory the attacks occurred.  The plank upon which the geographical restriction of 

piracy to the high seas rests is that, it ensures orderliness and respect for the principles of sovereignty as the 

grant of universal jurisdiction for acts of piracy would mean that if the offence is not restricted to the high seas 

at international law, other States will find themselves having the authority to try offences occurring within the 

territory of a littoral State. That would be an ugly situation. Guilfoyle reports that during the third UN 

Conference on the Law of the Sea
53

, Peru mooted the idea of amending the definition of piracy to include acts 

committed within the EEZ. The suggestions were rejected
54

. It should however be noted that Article 58(2)  

LOSC seems to suggest that the high seas regime of criminal law enforcement will be applicable in the EEZ 

thus suggesting that acts of piracy within this zone can be subject of International Law
55

. 

 

5. Convention for the Suppression of Unlawful Acts   against the Safety of Maritime Navigation 

Several acts of maritime mischief have escaped being termed piracy on account of the customary international 

law definition of the offence as contained in the Law of the Sea Convention which makes it compulsory that 

for the offence to be rightly termed piracy, it must have occurred in the high seas or in areas beyond the 

jurisdiction of any State; the attack must have proceeded from one vessel against the victim vessel and that the 

act must have been for private ends. In order to plug the loopholes in the LOSC and particularly as a response 

to the politically motivated hijackings of the ‘80s especially the Achille Lauro incident, the Convention for the 

Suppression of Unlawful Acts against the Safety of Maritime Navigation 1988
56

 was drafted and adopted. A 

brief relay of the background to the conventions birth will suffice at this point.  In 1985, The Achille Lauro, an 

Italian flagged cruise ship which was sailing from Alexandra to Port Said was seized by some members of the 

Palestine Liberation Front, a faction of the Palestine Liberation Organisation. The hijackers killed one 

passenger, a physically challenged American. Some characterized the hijacking as piracy while others did not 

see it as such because of the perceived political motives of the hijackers and the fact that a second ship or 

vessel was not involved. The supposed gaps coupled with the stark reality of the incident gave the impetus for 

Italy supported by Austria and Egypt to propose a convention to address maritime terrorism. Essentially, the 

resulting SUA Convention eliminates the three restrictions contained in the LOSC. It is imperative to note 

however that unlike the LOSC which is reflective of customary international law and therefore has universal 

application, the SUA Convention is only binding on State parties to it. Thus it is still of limited application 

and for those persuaded that the structures contained in LOSC are unsavory, SUA does not for this reason 

offer much relief
57

 Article 2 of the SUA Convention states that the convention does not apply to a warship or a 

ship used for law enforcement by the Navy, police or customs.  Article 3 criminalizes situations where a 

person unlawfully and intentionally seizes or exercises control over a ship by force or threat of force or 

intimidation; carries out acts of violence on board a ship if such act is likely to endanger the safe navigation of 

the ship; communicates false information likely to endanger safe navigation; injures or kills  any person 

aboard a ship, destroys or damages maritime navigational facilities or interferes with their operation; places or 

causes to be placed on a ship any device or substance likely to destroy the ship or its cargo or endanger safe 

navigation. Article 3(2) criminalizes attempts to carry out any of the acts stated above. Article 4 includes the 

territorial sea as part of areas under which the convention will apply. Article 6 mandates State parties to 

compulsorily establish jurisdiction over offences listed in Article 3 whenever the offences are committed
58

. 

Article 10 makes it obligatory for a State party to where an offender is found in its territory hand over the 
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person to competent authorities without delay if it is not going to extradite him or her. The person shall be 

prosecuted in accordance with the laws of that State. Article 12 calls on State parties to assist each other in 

respect of prosecutions under the convention especially in relation to obtaining evidence at their disposal
59

. 

 

Following after the September 11 2001 terrorist attacks on the United States of America and the realization 

that global terrorism had taken a more threatening dimension, the International community fearing that the 

seas could be another avenue for terrorist attacks started the process for drafting a protocol to the 1988 

convention that will meet with the realities of the time
60

. The SUA Protocol of 2005 was therefore drafted and 

adopted. A major significance of the 2005 SUA Protocol is that it broadens the list of offences by adding three 

more categories of new offences. The first category of new offences relates to the using of a ship as a weapon 

and this must be done with knowledge and a desire to intimidate a government or State to carry out the wishes 

of the perpetrators
61

 The second aspect is in respect of non-proliferation offences that are intended to 

strengthen the war against the proliferation of weapons of mass destruction
62

. This is in addition to the initial 

convention which focused on acts which threaten the safety of maritime navigation. The third category relates 

to aiding and abetting. It makes it an offence to transport any person by sea who has committed an offence 

under the SUA Convention, its 2005 protocol or any other UN terrorism convention with the aim of evading 

prosecution
63

. Article 8bis provides for the power to board a ship seaward of the outer limit of the territorial 

sea where there are reasonable grounds to suspect that the ship or a person on board the ship is, has been or is 

about to be involved in the commission of an offence under the protocol.  

 

One very important case, and in fact the first case in 200 years where the United States has put into effect its 

right to exercise universal jurisdiction in relation to piracy is the case of United States v Shi
64

. The case is even 

more important because it is the first trial in which the provisions of the SUA Convention were tested in a 

court room throughout the world. Here, the defendant was a Chinese national aboard a sailing vessel 

employed as a cook. He deposed to the fact that the captain and other officers on the vessel maltreated him 

and severely taunted him. On one of such instances of maltreatment, the defendant stabbed and killed the 

captain and first officer. He with the aid of knives commandeered other members of the crew and ordered 

them to sail for China. The surviving members of the crew overpowered Shi after two days, bound him with 

ropes and confined him to a storage compartment. They thereafter sailed for Hawaii in the United States. Few 

days later, the vessel was boarded by the US Coast Guard and brought into harbor. The flag State Seychelles 

waived jurisdiction and Shi was indicted for violating 18 USC 2280
65

. In court, the District Court upheld 

jurisdiction and ruled that the SUA Convention does not give jurisdictional priority to the flag or home state 

over a nation in which the alleged offender is later found. Shi’s defence was predicated on the position that the 

SUA Convention did not apply to non-terrorist acts and in support of the postulation, his lawyers presented to 

the court the writings of Malvina Halberstan
66

. Her academic writings posited that the convention will not 

cover anything that is not terrorism related. The court however rejected this position and held that the 

wordings of the statute were clear and unambiguous in making illegal any ‘act of violence against a person on 

board a ship if that act is likely to endanger the safe navigation of that ship as well as forcible seizure of 

vessels’
67

. Shi was therefore handed a 36 years sentence to be served in a Hawaiian jail. According to 

Anderson ‘However, the ninth circuit erred in its finding since the use of violence and subsequent acts never 

met the legal definition of piracy for two main reasons. First, Mr. Shi simply wanted to return to China. Thus 
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the ship was never converted into a pirate ship as the intention of the ship was never piratical in nature. 

Second and most importantly, there was no act of violence, detention, or depredation against a second ship’
68

. 

This writer however does not agree with Anderson on the grounds that Mr. Shi was convicted based on the 

clear and unambiguous provisions of the SUA convention as stated above and not based on the definition of 

piracy as contained in the LOSC. Strengths of the SUA Convention include that it has effectively expanded 

the type of unlawful acts for which one could be convicted without having to pass through the rigors put in 

place by the customary definition of piracy as contained in the LOSC 1982. It did away with the ‘private ends’ 

requirement under LOSC and expanded geographic areas to include ships travelling to and from State parties 

irrespective of whether they are in the territorial sea or not. It also removes the two ship requirement and 

unlike the LOSC which encourages permissiveness in relation to prosecution of suspects, the SUA 

Convention mandatorily requires State parties to prosecute or extradite an alleged pirate. Its major 

shortcoming is that it is binding only between State parties and as such a State that is not party to the 

convention cannot prosecute under it.  

 

6. Conclusion and Recommendations 

In concluding, it is pertinent to note that the assumption that the offence of piracy is obsolete is apparently 

untrue and misleading. The offence still thrives and requires evolving measures to curb it. Although measures 

put in place in terms of the ReCAAP
69

, United Nations Resolutions, the SUA convention and soft law like 

IMO Resolutions and the Djibouti Code of Conduct have been helpful, much more needs to be done to 

effectively deal with the offence. In relation to the SUA Convention, the initial response to the 1988 

Convention was not very encouraging as it garnered less than enough signatories to make its effect as widely 

felt as it ordinarily should be. The response after the September 11 2001 attacks on America culminating in 

the SUA 2005 Protocol and the wide acceptance it gathered among States making it more far reaching is 

commendable. However, there is still the need for States who have not ratified it to do so in order to fill the 

vacuum created by the customary definition of piracy contained in the LOSC. This is important because as 

pointed out earlier, the SUA Convention and its protocol are only applicable between States which are party to 

it. As it relates to the LOSC, it is suggested that a longer and more enduring solution will be to amend the 

definition of piracy as contained in the LOSC to remove the two ship requirement and the geographical 

limitation of being effective only on the high seas. The permissiveness suggested by the provisions relating to 

State duty to arrest and prosecute should be amended to be more compelling and obligatory. Also the issue of 

‘private ends’ which inevitably leads to defences for violent idealism and politically motivated acts of 

violence should be either expunged or explained in definite manner. In addition to this, there needs to be in 

place, a clearly defined judicial process for handling cases of apprehended suspects
70

. By creating such 

international judicial process, States will have a ready and adequate forum if they are unable or unwilling to 

prosecute pirates in their home countries. Pending when such International or regional mechanism for 

prosecution is put in place, International organizations like the United Nations and the International Maritime 

Organisation should work towards encouraging countries that agree to prosecute suspects from piracy hotspots 

and also take into consideration the concerns of other nations that have refused to prosecute for one reason or 

the other. This is particularly important because the overall number of suspects successfully prosecuted will 

serve as a deterrent to would be offenders in the future. The importance of a lack of a judicial mechanism is 

captured by the report of a workshop organized by the American Society of International Law thus, ‘Although 

the unprecedented anti- piracy naval operations undertaken by the international community have thwarted 

several hijacking and kidnapping attempts on the high seas, their utility is limited by the lack of political will 

and capacity for prosecuting pirates’
71

.  
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It must also be noted that piracy is in itself a symptom of a larger problem which is land based namely poor 

socio-economic circumstances in the coastal States
72

. It has been suggested that a long term solution to piracy 

would seem to require capacity building at the domestic level. Piracy is an extension of land based violence, 

itself rooted in weak State institutions, poverty, domestic lawlessness and corruption. Local institutions must 

therefore be supported by promoting the rule of law and adding value to local economics. It has been 

suggested elsewhere that the permission of hot pursuit into the territorial sea in cases of piracy may be a viable 

option since it has been seen that the illegality of such pursuit has given room for pirates to exploit the 

geographical features of the Straits of Malacca and Singapore and also the failed State status of Somalia in the 

Gulf of Aden. It is noteworthy that this suggestion forms one of the Articles of the Harvard Draft that was 

jettisoned in the 1958 High Seas Convention and UNCLOS 1982
73

. It is also suggested that in the absence of 

an International tribunal in the mold of the International Criminal Court, regional bodies could where there is 

high prevalence of piracy put in place regional courts to try suspects. In Asia for example, the ReCAAP could 

be amended to include a judicial system and in the Gulf of Aden, and Gulf of Guinea, the countries in the 

region could set up a regional court for such purposes.  This off-course will encompass jurisdiction in relation 

to piracy and armed robbery at sea and one major result it is likely to bring will be reduction or extinction of 

the situation where suspected pirates are apprehended but later released on account of the lack of zeal to 

prosecute. Finally when the problem of piracy is looked upon the backdrop of the effect of the LOSC on one 

hand and regional or bilateral and multilateral initiatives on the other hand, It will be seen that while the 

LOSC provides a bedrock, the regional initiatives build upon the foundation laid by the LOSC to achieve their 

aims within the context of the varying regions. It will be seen that the regional initiatives have been more 

effective in tackling the problems. Against this background it is suggested that the regional bodies like the 

ECOWAS
74

, AU
75

 and ASEAN
76

 take the initiative to lead the fight against piracy as they have been shown to 

be more effective than International responses. If the regional initiatives keep growing, it is likely that before 

long what may amount to piracy in one region may not be piracy in another region. Such development will 

effectively relegate the provisions on piracy in the LOSC to the status of a relic. That, in the long run should 

not matter as what matters most is that the crime of piracy and its negative effects in society are stamped out 

or at best reduced to the barest minimum. 
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