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Abstract

Child labour is universal phenomenon. This paper is aimed at appraising the legal regime on same in
South Africa in order to draw lessons for Nigeria. The work adopted doctrinal research method, which in the
main involves critical interrogation of relevant legislation in the Republic of South Africa viz-a-viz Nigeria. It is
found that the Nigerian Constitution permits girl-child marriage which is one of the worst forms of child labour
in the globe. The paper recommended that the Nigerian Constitution should be altered in order to in no uncertain
terms define a child as a person who has not attained the age of eighteen years. Again, the Nigerian Child’s Rights
Act should apply to all the states of the federation and the Federal Capital Territory, Abuja so as to guarantee
equal legal protection to all Nigerian children irrespective of each child’s state of origin, residence, sex, status
and religion. In conclusion, Nigerian legislation has not granted adequate and equal legal protection to Nigerian
children viz-a-viz the situation in the Republic of South Africa.
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1. Introduction

Child labour is variegated. It is a situation of children being engaged as bus conductors, beggars,® domestic
servants, child trafficking, slavery, child prostitution and pornography.? Child labour also includes use of children
in film industry in pornographic performances in form of playing roles of sexual nature, indecent exposure ‘either
of the child’s body or of other adults around the child or child pornography.’® This makes entertainment industry
the centre of paedophiles and avenue for sexual exploitation of children.* Child labour especially trafficking for
sexual exploitation is a hidden crime which victims do not necessarily view themselves as such and even when
they do, they hardly make official report to relevant agencies for fear of further ill treatment.® The orphaned, the
fatherless children and those in the large family are the most vulnerable.® Generally, poverty is the primary force
behind child labour syndrome’ as an impoverished child will likely willingly and consciously engage in child
labour as a means of survival.2 However, child labour contributes to poverty rather than ameliorate it° because it
recycles poverty in the family. Also, unemployment, corruption, illiteracy, communal crisis, harmful cultural
practices and under-development further increase the rate of child labour in the society.°
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In South Africa, child labour is a consequence of socio-economic, traditional and political development in the
country. Racial problem aggravated child labour situation of the blacks in South Africa.** Black and coloured
children worked in plantation and factories that belonged to the white.? Upon the repeal of racial discrimination
laws®® and enactment of the Constitution as the supreme law, the latter provides for equality of citizens. It prohibits
discrimination on any ground such as race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.** Child labour situation
in the country is regulated under the Basic Condition of Employment Act™® which is the local enactment of the
International Labour Organization Convention.

Similarly, Nigeria is a heterogeneous and populous country. It has about three hundred and seventy four ethnic
formations.'® It gained independence and attained Republican status in 1960 and 1963 respectively. It has been
described as a rich country with poor citizens!’ given its abundant human and material resources on one hand, and
excruciating poverty of her citizens on the other hand. Like South Africa, Nigeria is a party to various international
legal instruments for the protection of children. Few of these instruments are: Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations Convention
against Transnational Organized Crime 2000,'® United Nations Convention on the Rights of the Child,'® The
African Charter on the Rights and Welfare of the Child 1990,%° The Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography,?* Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed Conflict 2000, Protocol against
Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations Convention against
Transnational Organised Crime.?®

Child labour as a significant universal phenomenon is a crime as well as violation of the constitutional rights of a
child. Within the legal regime of South African, a child is a person who has not attained the age of 18 years®
while child labour means work by a child which is exploitative, hazardous or otherwise inappropriate for a person
of that age, and places at risk the child’s well-being, education, physical or mental health, or spiritual, moral,
emotional or social development.?® The Constitution of the Republic of South Africa entrenches bill of rights?®
and further provides for the rights of the child.?” The bill of rights is the foundation of democracy in the Republic.
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It enshrines the human rights of all persons in the country on the basis of dignity, equality and freedom.?® The
state is under constitutional obligation to respect, protect, promote and fulfil the rights in the bill.?° Hence, the bill
binds the legislature, the executive, the judiciary and all organs of the state.>* The Constitution in terms of the bill
of rights provides for equality before the law and equal protection and benefit of the law to all persons.®! It
unconditionally guarantees human dignity® and rights to life for everyone.® Rights to dignity and life are non-
derogable rights under the constitution even during the existence of state of emergency.®* The guaranteed freedom
and security of persons includes freedom from all forms of violence from either public or private sources and
freedom from torture in any way and from cruel, inhuman or degrading punishment. Bodily and psychological
integrity is protected. The rights to make decisions on reproduction, security and control of one’s body are
guaranteed legal rights of persons concerned.®® Subjection to slavery, servitude and forced labour are
unconstitutional.%’

The constitution provides for right to privacy,*® peaceful and unarmed assembly,*® unharmful environment,*°
adequate housing®! and property.*? Others include freedom of opinion,*® expression,* association,**movement
and residence®® which encompasses right to a passport. Importantly, section 27 provides for healthcare, food,
water and social security to citizens if they are unable to support themselves and their dependents. The enjoyment
of all rights and freedom as mentioned above is to everyone, both adult and children.

This work examines the legal regime on child labour in South Africa with the aim of drawing lessons for Nigeria.
The paper is divided into various subheads to wit: introduction, the constitutional rights of the child, prohibition
of child labour under the South African Basic Condition of Employment Act, lessons for Nigeria and conclusion.

2. Constitutional Rights of a Child in South Africa

The South African Constitution provides for certain rights which are peculiar and reserved for children. Every
child has the right to basic nutrition, shelter, basic healthcare service and social services; right to be protected
from maltreatment, neglect, abuse or degradation and to be protected from exploitative labour practices.*” A child
has the constitutional rights not be exposed or permitted to work or provide services that are inappropriate for his
age or place the child’s well-being, education, physical or mental health, spiritual, moral or social development at
risk.*® 1t is the right of a child to have family or parental care and where the child is removed from his family
environment; he is entitled to appropriate alternative care in his new environment.*® But the Constitution does not
provide adequate protection to a child in time of armed conflict. Section 28 (1) (i) provides that every child has
a right not to be directly engaged in armed conflict and to be protected in times of armed conflict. It is argued that
the constitution does not prohibit indirect use of children in armed conflict and this is dangerous. In fact and save
where a child is 15 years and younger, the right not to engage a child directly in armed conflict and to protect him
in times of armed conflict may be derogated from during state of emergency.>! It is necessary to point out the
Constitution affirms the universal principle that in every matter concerning a child, the child’s best interest shall
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be of paramount importance.>? Section 36° limits the rights in the Bill of Right only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and democratic society based
on human dignity, equality and freedom. In invoking the limitation, certain constitutionally entrenched relevant
factors are considered to wit: the nature of the right, the importance of the purpose of the limitation, the nature
and extent of the limitation, the relation between the limitation and its purpose and less restrictive means to achieve
the purpose.>* However, some constitutional rights of a child are sacrosanct that the State cannot legitimately
derogate from even during state of emergency.®® Such right include child’s right to be protected from
maltreatment, neglect, abuse, degradation, exploitative labour®® practices etc. it is contended that these non-
derogable rights as enumerated above do not make much meaning to a child who may constitutionally be used
directly or indirectly in armed conflict. No doubt, maltreatment, abuse, degradation, exploitative labour practices
are likely incidences of involvement in armed conflict.

3. Prohibition of Child Labour under the Basic Condition of Employment Act, 1997

The Republic of South Africa Basic Condition of Employment Act, 1997 prohibits employment of children and
force labour.>” The Act Prohibits employment of a child who is under 15 years of age or under the minimum
school leaving age as may be provided in any other law®® if such other law stipulates age bracket above 15.%° It is
an offence to employ a child in any employment that is inappropriate for his age or that places the well-being,
education, physical or mental health or spiritual, moral or social development of the child at risk.%° The punishment
upon conviction is maximum term of 3 years imprisonment.®* But a child who is 15 years and above and who is
no longer subject to compulsory schooling under any law may be engaged in employment provided the
employment does not pose any risk to his well-being and subject to any regulation as the Minister may make on
the advice of the Commission.8? The Act provides for medical examination of children in employment in line with
Regulations which the Minister is empowered to make after consulting the Commission.® The confidentiality of
the report of the medical examination is protected by law and may not be disclosed except on the order of court
or with the consent of the party concerned.%* All forms of forced labour are prohibits.® It is an offence to demand
or impose force labour for anyone’s benefit; or to assist an employer to employ a child or discriminates against a
person who refuses to permit a child to be employed in breach of the employment Act.®® The Acts provides for a
situation where the age of an employee may be in issue in any proceeding. In such event, the burden is on the
employer or any person who alleges that the employment was in compliance with the provisions of the Act to
prove that after investigation, he reasonably believed that the employee was not below the age permitted by law.®’

4. Lessons for Nigeria

Nigeria unlike South Africa does not have clear and unambiguous constitutional definition of a child. Under the
South African constitutional framework® which other laws® of the country adopted, a child is any person who
has not attained the age of eighteen years. The Nigerian Constitution on the other hand defines ‘full age’ to mean
age of eighteen years and above and further provides that ‘any woman who is married shall be deemed to be of
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full age.”’® Woman is neither defined in the Constitution nor in the Interpretation Act.”* The Labour Act, however,
defines a woman as any member of the female sex whatever her age and status.”? Impliedly, a twelve year old girl
child is a woman under the Nigerian law and is deemed to be of full age (adult) if married. That is to say, being
married is a criterion of full age (adulthood) in Nigeria. Consequently, the Nigerian Constitution discriminately
permits girl-child marriage. Importantly though oddly enough, given the supremacy of the Constitution,” the
criminalization of child marriage and its attempt under the Child’s Rights Act is void in relation to a girl child
though validly protective of the boy child. In any case, the Child’s Rights Act is only applicable to the Federal
Capital Territory, Abuja while Child’s Rights Law applies to states that have passed same into law.

Again, Nigeria as a federation does not have a common and nationally applicable law that protects all Nigerian
children notwithstanding their state of origin, residence, status and religion. In South Africa on the other hand, the
Constitution prescribes certain rights that are peculiar and reserved for all children in and of the Republic
irrespective of Province of residence, social status, race, sex and religion. Examples, rights to basic nutrition,
shelter, basic healthcare service, protection from maltreatment and exploitative labour practices, constitutional
rights to education, physical, spiritual and mental health among others.”® Nigeria needs to learn from the South
African position wherein all children have equal rights and enjoy equal legal protection. On this score, it is argued
that the Nigerian Child’s Rights Act ought to have nationwide application. This is anchored on the fact that the
National Assembly has the constitutional competence to establish and regulate authorities to enforce chapter two
of the Constitution for the federation or any part thereof.”® Section 1777 is part of chapter two of the Constitution
and it mandates the State to direct its policy towards ensuring that children are protected against any exploitation
whatsoever and against moral and material neglect. In AG Ondo State v AGF™ the Supreme Court upheld the
nationwide application of the Corrupt Practices and Other Related Offences Act, 2000 on the ground that the
National Assembly has the constitutional powers to establish federal agencies for the purpose of promoting and
enforcing the observance of chapter two of the constitution. By analogy, the same status and treatment should be
accorded to the Child’s Rights Act.

Finally, the Nigerian Labour Act criminalizes forced or compulsory labour with punishment of fine of not more
than one thousand naira only or imprisonment for a term not exceeding two years or both.” The prescribed
punishment is the maximum that any court may impose notwithstanding the degree of exploitation, even if a child
is the victim. In fact, the punishment is very ridiculous in the face of the gravity of the offence and economic
reality of the time.

5. Conclusion

This work has x-rayed the South African legal frame work for the protection of children against child labour. It
has further juxtaposed same with the Nigerian situation. Obvious in the work is the fact that the giant of Africa
has not provided safe environment for her future generation and leaders. Hence, in Nigeria, child labour is evident
and rampant with its negative socio-economic, security and legal impacts. Various factors such as poverty,
corruption, bad leadership, illiteracy, crisis etc account for this ugly development. As children represent lineage
continuity and intergenerational survival, they deserve special and specific legal instrument to ensure their
protection. The South African position provides a signpost for the reformation of the Nigerian child’s situation.
Granted that child labour is global issue, Nigeria must as a matter of urgency and emergency, evolve legislative
mechanisms to provide national law that would protect Nigerian children all over the country especially at the
post corona virus era when the rate of poverty in the globe may skyrocket. Above all, the economy should be
revived, diversified and improved upon in order to lift most Nigerians from the poverty line and enhance their
standard of living
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